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AT DECATUR, 
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HIRAM WARNER, 


Present—JOSEPH H. LUMPKIN, 
Judges. 
EUGENIUS A. NISBET, 





No. 1.—Anperson Boges, adm’r, &c. of Robert Watson, plain- 
tiff in error, vs. Jesse Cuampers and others, defendants in 


error. 


[1.] Although Courts of Equity have concurrent jurisdiction with Courts of 
Law in cases of partition, as a general proposition, yet, in this State, if the 
party seeking to have a partition of lands, has an ample and adequate rem- 
edy in aCourt of Law, according to the provision of our Statute upon that 
subject, a Court of Equity will not assume jurisdiction; but when it ap- 
pears from the case made, that there is any obstacle or difficulty in the 
way, so as to render the remedy at Law less ample or adequate, a Court of 
Equity will maintain its jurisdiction to remove such obstacle, and compel a 
discovery of the rents and profits, and decree an account of the same. 


In Equity, in Carroll Superior Court. Demurrer, decided by 
Judge Hitt, October Term, 1849. 


This was a bill in Equity, filed by the plaintiff in error against 
the defendants. The bill alleges, that the complainant and 
VoL 1x 1 
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defendants became possessed of a lot of land in the County of 
Carroll, upon which there were valuable gold mines, as tenants 
in common; that the defendants entered upon said land some- 
time in the year 1830, and had continued to work the mines, sit- 
uated thereon, ever since, realizing therefrom a large amount of 
gold, which they had appropriated to their own use, refusing to 
pay to the complainant any portion of the same. The bill fur- 
ther charges, that without giving the complainant any kind of 
notice, the defendants had fraudulently proceeded to have the 
said lot of land partitioned and divided between all the parties at 
interest, setting apart to the complainant a portion of said tract 
of land, upon which the defendants knew no gold was to be 
found, and causing all the gold-mining interest to be divided 
between themselves, for the purpose of defrauding the com- 
plainant. 

The bill prayed that complainants might be compelled to ac- 
count for the gold obtained by them from said mines, and pay to 
him that portion of the same to which, in equity, he might be 
entitled ; also, that the partition which had been made might be 
set aside, and such portion of said land might be set apart and 
decreed to complainant, as he might be entitled to under and by 
virtue of his undivided interest in the same. 

To this bill there was a demurrer filed upon two grounds: 
want of equity, and multifariousness. 

The Court sustained the demurrer and dismissed the bill, and 
counsel for complainant excepted. 


A. T. Burke, for plaintiff in error. 


By the Court.— Waxvenr, J. delivering the opinion. 


The case made by the complainant’s bill is for a partition and 
account. The complainant alleges, that he is.a tenant in com- 
mon with the other defendants, of a lot of land upon which is 
a valuable gold mine; that the defendants have entered upon the 
lot and worked the gold mine, and extracted therefrom a large 
amount of gold, for which they refuse to account with him. 
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The complainant also alleges, that the defendants have fraudu- 
lently proceeded to have the said lot of land. partitioned and 
divided between themselves and the complainant, without giving 
him any notice thereof, and setting apart a portion of the lot to 
him, upon which defendants knew there was no gold to be 
found, and causing all the gold-mining interest thereon to be 
divided between themselves. The prayer of the bill is, that a 
partition of the land may be decreed between the complainant 
and defendants, the alleged fraudulent partition of the land set 
aside, and that the defendants be decreed to account for the 
gold which they have extracted from it. 

[1.] As a general proposition, it may be stated, that Courts of 
Equity have concurrent jurisdiction with Courts of Law, in all 
cases of partition. 1 Story’s Equity, 599, §646, 610, §658. 
But in this State, if it shall appear that the party applying to a 
Court of Equity has as ample and adequate remedy in a Court 
of Law, under the provisions of our Statute, as he would have 
in a Court of Equity, the latter Court will not assume jurisdic- 
tion to award a partition. Does the case made by the complain- 
ant show, that his remedy in a Court of Law would be as ample 
and adequate to afford him relief, as in a Court of Equity? 
We think not, for the reason that the defendants have placed an 
obstacle in his way, by having the alleged fraudulent partition 
made of the land, and for the further reason, that they have pro- 
ceeded to extract therefrom a large amount of gold, which they 
have appropriated te their own use. The complainant is entitled 
to a discovery from them of the amount of gold which they have 
obtained from the land, and a decree for his proportionable share, 
as consequent upon that discovery. Where one tenant in com- 
mon has been in the exclusive enjoyment of the rents and profits, 
on a bill for partition and account, the latter will also be de- 
creed. 1 Story’s Equity, 608, §655. 

By maintaining the jurisdiction of the Court in this case, the 
complainant will not only be entitled to the aid of the Court to 
remove the fraudulent obstacles created by the defendants, in 
having a partition of the land, but will also have the assistance 
of the Court to compel a discovery of the rents and profits of the 
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land, and a decree therefor, as well as a decree for partition, 
without resorting to another suit, to accomplish that object in 
the Common Law Court. This bill is not multifarious, accord- 
ing to the ruling of this Court, in Budler and others vs. Durham, 


2 Kelly, 413. 
Let the judgment of the Court below be reversed. 





No. 2.—Narotgon B. Bearp and another, plaintiffs in error, vs. 
Tuomas Summons, defendant. 


[1.] Where a promissory note is declared on, which on its face is barred by 
the Statute of Limitations, and the defendant pleads the Statute, the plaintiff 
may, under our judicial system and practice, amend his declaration, by al- 
leging a new promise by the defendant, so as to prevent the operation of 
the Statute. 


[2.] A new trial will not be granted on the ground of newly discovered evi- 
dence, when the party making the application might, by the exercise of due 
diligence, have procured it before the trial. 


[3.] Nor will a new trial be granted on the ground of newly discovered evi- 
dence, merely to give the party an opportunity to impeach the credit of a wit- 
ness sworn on the trial. 


Debt, in Bibb Superior Court. Tried before Judge Srarx, 
January Term, 1850. 


This was an action of debt, brought by the defendant in error 
against the plaintiffs in error, upon several promissory notes 
made by the plaintiffs to one Aaron Lessell, as the executor of John 
J. Lanier. Andy McNeal signed the notes by making his mark 
thereto. The notes were transferred by Lessell to Simmons. 
The defendants filed the plea of the Statute of Limitations. Me- 
Neal also filed the plea of non est factum. 

The plaintiff subsequently amended his declaration in the 
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Court below, by adding a count upon a new promise made by 
Beard and McNeal to Lessell. 

The cause came on to be tried on the appeal, at January 
Term, 1850, when counsel for the defendants moved the Court 
to strike out the amendment to the declaration alleging a new 
promise, which motion was overruled by the Court, and counsel 
for defendants excepted. Plaintiff then tendered in evidence the 
depositions of Aaron Lessell, (which had been in Court some six 
months) to prove that McNeal made his mark to the notes, and 
also to prove that the defendants had promised to pay the same, 
in order to take them out of the Statute of Limitations. Lessell 
further stated in his answers, that a part of the notes were given 
for property purchased at a sale held by him as executor of La- 
nier. Simmons had executed to Lessell a release from all lia- 
bility on account of the notes. 

Counsel for defendants objected to the introduction of the tes- 
timony. The Court overruled the objection, and the interroga- 
tories were read to the Jury, and counsel for defendants excepted. 

Counsel for defendants requested the Court to charge the Jury, 
that “inasmuch as it appears that McNeal cannot read, that the 
notes should have been read over to hin, or that it should have 
been explained to him what the notes were, at the time the 
new promise was made by McNeal, as proved by Lessel, in or- 
der to bind McNeal by the new promise ; also, that the subse- 
quent or new promise must be shown to have been made after 
the bar of the Statute had attached, in order to bind the defend- 
ants thereon ; also, that if any new promise was made, the same 
was good and binding, and could only be enforced within four 
years next after the same was made.” 

All of which charges the Court refused to give, but did charge 
the Jury, that “ if they were satisfied, from the testimony, a new 
promise was made at any time within six years next before the 
commencement of the said action, that the same was good and 
binding, and should be enforced ; also, that as McNeal could not 
read, they should be well satisfied, that when he made the new 
promise, he knew what he was doing, and what debt or demand 
it was he was promising to pay, and they must be well satisfied 








6 SUPREME COURT OF GEORGIA. 





Beard and another vs. Simmons. 





that the new promise made by McNeal, and relied on by the 
plaintiff, to take the case out of the Statute of Limitations, plain- 
ly and unequivocally referred to the notes now in suit ; also, that 
a payment made on the notes, by the maker, was equivalent to 
a new promise, if made within six years preceding the com- 
mencement of the suit.” 

The Jury found a verdict for the plaintiff. Whereupon, coun- 
sel for the defendants moved the Court for a new trial, upon the 
following, among other grounds : 

Because the Court erred in not striking out the amendment to 
plaintiff's declaration. 

Because the Court erred in allowing the interrogatories of 
Aaron Lessel to be read to the Jury. 

Because the Court erred in refusing to charge the Jury, as re- 
quested by defendants’ counsel. 

Because, since the trial of said cause, one of the defendants, 
McNeal, has discovered new testimony, which was, in substance, 
that the returns of the sale of John J. Lanier’s property, by Les- 
sell, to the Court of Ordinary of Bibb County, show that the sale 
took place after the date of the notes sued on, and which notes 
Lessell testified were given for property at that sale, &c. 

The motion for a new trial was refused by the Court. Where- 
upon, counsel for defendants excepted, and have assigned error. 


Powers & Wuittte and Hunter, for plaintiffs in error. 
Srupss and Lester, for defendant. 


By the Court—Wanyenr, J. delivering the opinion. 


[1.] The first ground of error alleged against the judgment of 
the Court below is, in allowing the plaintiffs declaration to be 
amended, by averring the new promise of the defendants, so as to 
take the case out of the Statute of Limitations. According to 
the practice of the Courts in England, when the notes are barred 
by the Statute on the face of the declaration, the defendant pleads 
the Statute of Limitations, if he intends to insist on it as a de- 
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fence. In order to avoid the effect of a plea, the plaintiff puts 
in his replication, averring a new promise. In this State, the 
plaintiff is not allowed to file his replication, inasmuch as special 
pleading is prohibited, and the parties are at issue when the dec- 
laration and answer shall be filed. Amendments, however, are 
allowed by Statute to be made to the declaration and answer, 
regulated by our rules of practice, so as to prevent surprise and 
injustice. The declaration in this case showed a cause of action, 
and but for the defendant’s plea, availing himself of the Statute of 
Limitations, the plaintiff would have recovered a verdict. When 
the defendant manifested his intention to insist on the Statute by 
his plea, the plaintiff could not reply on the record a new prom- 
ise, as in England, but he moved the Court to amend his declar- 
ation, by alleging a new promise, for which the original indebtedness, 
as set forth in the declaration, formed the consideration. The 
amendment was, in our judgment, properly allowed by the Court 
below, under our Judiciary Act and Rules of Practice. 

The general ground of error insisted on, is the admission of 
the testimony of Lessell, the payee of the notes sued on, to prove 
the new promise of the maker, and also to prove the considera- 
tion for which the notes were given. 

We do not think there was any foundation for this objection, 
inasmuch as the plaintiff had executed a release to the witness 
from all liability, whatever, on account of the notes. If he was 
not a competent witness, independent of the release, that made 
him.so. The third ground of error is, that the Court refused to 
grant a new trial on the ground of newly discovered evidence. 

Lessell, the witness, testified that the notes sued on were giv- 
en in part for property sold at the executor’s sale. 

[2.] The basis for the new trial is, that the defendant has re- 
cently discovered, from the returns made to the Court of Ordina- 
ry, that the property was not sold until after the date of the notes. 
The testimony of Lessell, taken by commission, had been in the 
Clerk’s office some six months before the trial, and the newly 
discoyered evidence being matter of record, equally accessible 
to both parties, the Court below held, that the defendant had not 
exercised proper diligence in endeavoring to procure it. It may 
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be stated to be an established rule, that a new trial will not be 
granted on account of evidence discovered after the trial, which, 
by using due diligence, might have been discovered before. 
Knox vs. Work, 2 Binney’s Rep. 582. 

[3.] Nor will a new trial be granted on the ground of newly 
discovered evidence, merely to give the party an opportunity to 
impeach the credit of a witness sworn at the trial. Bunn vs. 
Hoyt, 3 John. Rep. 255. Durgee vs. Dennison, 5 John. Rep. 248. 
The motion for a new trial was properly overruled, on the ground 
of newly discovered evidence. The next ground of error alleged 
upon the record is, to the charge of the Court to the Jury. 

We have examined the charge of the Court as applicable to 
the state of facts contained in the record, especially the date of 
the credits made upon the notes, as well as the time at which the 
new promise was made, and we are of the opinion the Court did 
not err in its charge to the Jury, but that the law of the case was 
properly stated by the Court, and that there was no error on the 
part of the Court in refusing to charge as requested by defend- 
ant. ‘The evidence clearly shows a new promise, on the part of 
the defendant, to pay the notes before the Statute had interposed 
its bar. 

Let the judgment of the Court below be affirmed. 
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No. 3.—Exiyau Bonn, claimant, and J. J. Bennerr, defendant 
in execution, plaintiffs in error, vs. Moses Batpwi, defend- 
ant. 


[1.] When there is a rule for a new trial, and the decision of the Court on 
the grounds taken in the rule is excepted to, it is not competent for plaintiff 
in error to except to decisions made on the trial, not excepted to at the time, 
and not embraced in the rule” bug ~-JEO UFJ, 


[2.] The admission of illegal testimony on the trial, not objected to at the 
time, is not a good ground for a new trial, and the refusal of a new trial 
upon that ground will not sustain a writ of error to this Court. 


[3.] A certificate in bankruptcy may be attackedand opened ina State Court, 
when it impedes or conflicts with the rights of a party litigating there, so 
far as that party’s rights are concerned. 

[4.] Upon the trial of a claim upon an issue between the claimant and the 
plaintiff in execution, upon the question of fraud, in the procuring of a 
discharge in the Bankrupt Court, by the defendant in execution, the mer- 
cantile books of afirm, of which the defendant in execution was a member 
before his application in bankruptcy, are admissible to show that he was 
owner of an interest in that firm, not returned in his schedule. 

[5.] This Court will not control the discretion of the Circuit Court in refus- 
ing a new trial, upon the ground that the Jury found contrary to the evi- 
dence, but in clear and strong cases of injustice. 

[6.] All the acquisitions of a bankrupt, made after the filing his petition in 
bankruptcy, are exempt from liability to pay debts previously contracted. 


Claim, in Bibb Superior Court. Tried before Judge Srarx, 
January Term, 1850. 


In this case the defendant in error joined issue, with a protes- 
tation, because the writ of fi. fa. given in evidence in the trial of 
the cause, was not copied in the bill of exceptions; and, also, 
that certain documentary testimony which was given in evidence 
in the trial below, did not appear in the bill of exceptions. 

The Court held, that the record and bill of exceptions contain- 
ed sufficient to enable them to decide the points made, and the 
errors assigned. ; 

A fi. fa. issued in 1842, in favor of Moses H. Baldwin against 
John J. Bennett, from Bibb Inferior Court, was levied upon a 
negro by the name of Martin, in October, 1845, as the property 

VoL Ix 2 
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of Bennett. A claim was interposed to said negro by George M. 
Logan, on the 28th October, 1845, which claim was withdrawn 
by him at July Term, 1848. 

George M. Logan and John J. Bennett were merchants and 
partners in the city of Macon. On the first day of March, 1842, 
a notice of dissolution appeared in the gazettes published in 
Macon. Bennett retired, while Logan continued in business. 

In October, 1842, the negro boy, Martin, and another by the 
name of Sam, were sold at Sheriff’s sale, as the property of 
Bennett, and Logan became the purchaser. The Sheriff deliv- 
ered the negro boys to Logan, who paid the purchase money. 

In January, 1843, Bennett filed his petition in bankruptcy, and 
a certificate of discharge was duly granted in September, 1843. 

After the levy, and before the Court to which the fi. fa. and 
claim were made returnable, Logan sold and delivered the negro 
boy, Martin, to Elijah Bond, the plaintiff in error. 

After Logan withdrew his claim, Bond became the claimant. 

While the claim was pending, the plaintiff in fi. fa. notified 
the claimant and defendant in fi. fa. that he would attack and 
impeach the decree and certificate of discharge in bankruptcy, 
on the ground of fraud and wilful concealment by Bennett, the 
bankrupt; specifying the negro boy, Martin, and the interest of 
Bennett in the store of George M. Logan; insisting that no real 
dissolution had taken place, but that Bennett had an interest in 
the store at the time of filing his petition in bankruptcy. 

On the 11th August, 1845, Logan and Bennett formed a new 
partnership in business, under the firm name of George M. Lo- 
gan & Co. and Bennett paid into the concern about $3000, with 
which he was credited on the books. 

On the trial of the cause at February Term, 1850, much testi- 
mony was submitted to the Jury, of which the following is a 
brief :— 

William Gunn stated, that Bond had said he made the trade 
with Bennett for Martin, but Logan made the title. ‘This conver- 
sation was pending the claim by Logan. 

George M. Logan bought Martin in 1842, and held him until 
1845 or *46; made the bill of sale to Bennett, November 13, 
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1845, for the two negroes, Martin and Sam; Bennett was my 
agent when I purchased these negroes, and having once owned 
them, he desired to buy them when he got able. On Bennett 
paying me $900, the receipt in evidence, dated the 13th of No- 
vember, 1845, was given to Bennett. When Bond bought the 
negro boy, the proceeds were paid to me, and passed to Ben- 
nett’s credit, and the reason why I claimed was, because Bennett 
had not paid all the purchase money. Bennett may have made 
presents to the negroes. 

James Dean signed indemnity bond, made by Bennett to Bond, 
in January, 1849, to secure Bond, and Bennett secured me by 
notes. 

J. L. Saulsbury hired Sam in 1844, and had some conversation 
with Logan and Bennett on the subject; think I gave the note to 
Bennett; paid the note at Logan’s counting-room, but to whom 
does not know; frequently saw Bennett about Logan’s store. 

The books of the Merchants’ Bank of Macon were introduced, 
which showed that the note of Saulsbury was made payable to 
Bennett, and by him indorsed. 

The books of George M. Logan were submitted in evidence, 
to show that there was no dissolution. 

John B. Stow+is acquainted with book-keeping; the books 
show no partnership and no dissolution. 

George M. Logan, re-introduced.—The dissolution took place 
in March, 1842, and was not formed again until August, 1845 ; 
Bennett had no interest during that time, either in the store or in 
the negroes, Sam and Martin; the $3000 entry, made 1st March, 
1842, was for Bennett’s entire interest in the concern, and the 
error in the books consists in not charging profit and loss account ; 
there is a credit to Bennett in the books, but it occurred since 
the new partnership in August, 1845. 

In his charge to the Jury, Judge Stark stated, that “the dis- 
charge in bankruptcy is a full and final acquittance of the defend- 
ant from the debt, unless successfully impeached for fraud, and 
that by sufficient proofs; but if the defendant, at the time of his 
application for the benefit of the Bankrupt Law, owned the 
slaves, Martin and Sam, and had a valuable interest in the firm 
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of G. M. Logan & Co. then it was his duty to have included these 
slaves, as well as his interest in said firm, in his schedule, and his 
failure to do so is such a fraud as renders the discharge in bank- 
ruptcy a nullity, and you should find the property subject ; but if 
the schedule is a full, faithful and fair account of all Bennett’s 
estate at the time, all the property acquired by the bankrupt, since 
the discharge, is exempt from the payment of his debts previ- 
ously contracted.” 

The Jury found the property subject to the execution ; where- 
upon counsel for claimant moved the Court for a new trial, upon 
several grounds, of which it is only necessary to give the fol- 
lowing :— 

1st. Because the Court erred in ruling that the judgment of 
the Circuit Court, sitting in bankruptcy, could be attacked for 
fraud, collaterally in this Court, whereas the attack should have 
been made in the Court where the judgment was pronounced. 
' 2d. Because the Court erred in permitting the books to be sub- 
mitted to the Jury, as evidence against claimant, or as against 
John J. Bennett. 

3d. Because the Jury found contrary to law and evidence. 

4th. Because the Court charged the Jury, “that if the sched- 
ule filed by Bennett was a full, faithful and fair account of all 
Bennett’s estate, at the time, all the property acquired by the 
bankrupt, since his discharge, was exempt from the payment of 
his debts, previously contracted ;” but should have charged, that 
the acquisitions of the bankrupt, from the filing of his petition in 
bankruptcy, are not subject to the payment of his debts previ- 
ously made. 

The Court overruled the motion for a new trial, and counsel 
for claimant excepted. 


McDonatp, Srusss, Hat and Powers, for plaintiffs in error. 
Hives & Hines, for defendant. 
By the Court.—Niszer, J. delivering the opinion. 


{1.] Issue was joined ‘n this case with a protest. In the pro- 
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test, it is assumed that no question can be considered by this 
Court, that is not raised on the rule nist for a new trial. We 
recognize the correctness of this assumption, and will pass upon 
no point, made in the bill of exceptions, that is not made in the 
rule, and for the following reasons: A new trial was moved in 
this case and refused by the Court. The bill excepts to this de- 
cision, and error is claimed to have been committed, and is as- 
signed upon all the grounds specified in the rule for a new tmial. 
This is very well. But the bill of exceptions goes behind the 
rule, and charges divers errors upon the Court in its rulings on 
the trial, and the assignment, in this regard, follows the bill. 
These rulings on the trial were not excepted to at the time, and not 
being taken in the rule as grounds for a new trial, were not ex- 
cepted to in the exception to the decision of the Court on the 
rule. They have, consequently, no where and at no time been 
excepted to, and for that reason cannot be considered by this 
Court. 7 Howard’s Miss. R. 414. 24 Wend. 496. 12 Ohio 
R. 132. 6 Blackf. 417. 1 Scam. 281. 48. & M. 113. 7 
Porter, 270. 2 Brock. 75. 

The protest farther claims, that the Court shall pass no judg- 
ment upon this writ of error, but that the same be dismissed, be- 
cause the execution which was levied upon the property in dis- 
pute, is not sent up. The rule of this Court is, that the plaintiff 
in error must bring up all the evidence, documentary or by parol, 
which is necessary to elucidate the questions made for review. 
If he does not, the defendant has the right to move for a dismis- 
sion of the writ, and if he fails so to move, the Court will, upon 
its own motion, confirm the judgment below. Under this con- 
struction of our rule, the question is this: is the execution nec- 
essary to elucidate any point taken in the bill? Can we fairly 
and justly adjudicate all the points made without it? We think 
that we can. We see no purpose, whatever, which the execu- 
tion could subserve, if it was here, but to show the lien and the 
date of the judgment which is sought to be enforced. There is 
no contestation, whatever, about the lien of the judgment. On 
the contrary, throughout the record, the existence of the judg- 
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ment and its date, are conceded. Upon this ground, we over- 
rule the protest. 

[2.] One of the grounds taken for a new trial in this rule is, 
the admission of evidence on the trial contrary to law, which was 
not objected to on the trial. It is our opinion that the admission of 
evidence on the trial, contrary to law, which is not objected to at 
the time, is not a good cause for a newtrial. The party, against 
whom it is admitted, by not objecting and invoking a decision of 
the Court, is held to waive his objection, and is bound by that 
waiver. ‘This being true, it is not error in the Court to refuse a 
new trial because illegal evidence was admitted without objec- 
tion, and a writ of error in such a case will not lie to this Court. 
We do not apply this opinion to this case, but consider it just to 
the profession to announce, that to this effect will be our judg- 
ment whenever the point is made. Tidd’s Practice, 907, 908, 
marg.p. 1 T. R.717. 1 Bos. & Pull. 429, note a. 1 Mills’ 
Const. Reps. 296. 1 Wash. C. C. R. 440. 5 Pick. 217. 11 
Pick. 469. 78. & R.219. 4 Pet. 102. 11 Ibid, 185. 4 
Humph. 27. 4 Sheph. 187. 5 Blackf. 436. 

I shall not undertake to consider each one of the very numer- 
ous specifications of error found in this assignment. There is 
really but four or five questions raised. In considering them, I 
shall dispose of the case. 

[3.] And first, it is claimed that the presiding Judge erred in 
holding that the Superior Court had jurisdiction over the certifi- 
cate in bankruptcy of the defendant in execution, Mr. Bennett. 
The position taken by the plaintiff in error is, that it is compe- 
tent to attack and set aside that certificate only in the Court 
where it was granted. If it is intended to annul, altogether, a 
judgment, rendered by any Court, as a general rule, the pro- 
ceeding must be instituted before the Court that rendered it; 
so as to the judgment in bankruptcy. But it is also true, that if, 
in the exercise of its rightful jurisdiction, the certificate in bank- 
ruptcy impedes or prevents the rights of a party before the Supe- 
rior Court, or any other Court, it may be there attacked for fraud 
and opened, so far as that party’s rights are concerned. The cer- 
tificate in bankruptcy was set up in this case in bar of the right 
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of the plaintiff in execution to collect his money on the judgment 
out of the property levied upon. It was introduced to protect the 
title of the claimant. We hold that it was competent for the 
plaintiff in execution to attack it for fraud. ‘The Act of Congress 
declares that the certificate may be plead as a full and complete 
bar to all suits brought in any Court of judicature whatever, un- 
less impeached for fraud, on prior reasonable notice being given 
of such fraud, &c. By the Act, the right to impeach it for fraud 
is given. See Bellamy & Co. vs. Woodson, 4 Ga. Reps. 179. 
Flournoy vs. Newton, 8 Ga. R. 309. 8 Alabama R. 858. 

[4.] It is farther assigned for error, that the partnership books 
of G. M. Logan & Co. were admitted in evidence at the instance 
of the plaintiff in execution. The execution was levied upon a 
slave named Martin, and a claim put in by Mr. Bond. Aside 
from the discharge in bankruptcy of Bennett, the defendant in 
execution, it is not pretended but that the lien of the judgment 
attached upon the slave. The claimant plead the discharge, in 
bar of the lien of the judgment, and the plaintiff in execution gave 
notice, under the Act of Congress, that he would impeach the cer- 
tificate of discharge, on the ground of fraud and wilful conceal- 
ment and suppression in his schedule, returned to the Bankrupt 
Court, of a part of his effects, specifying the slave Martin and the 
interest of Bennett, the bankrupt and defendant in execution, in 
the firm of G. M. Logan & Co. Logan & Bennett were engaged 
in business prior to March, 1842, at which time a notice of dis- 
solution appeared, and, as testified by Mr. Logan, Bennett retired 
from the concern, Mr. Logan continuing the business. This was 
before Bennett had filed his petition in bankruptcy. In August, 
1845, Logan and Bennett formed a new partnership. This was 
after Bennett’s discharge. The books of the old firm were used 
and continued for the purposes of the newconcern. The books 
show no settlement of the first partnership, and no opening of 
the new firm. They exhibit a considerable amount standing to 
the credit of Bennett. The invoices into the books are, some of 
them, made out in the name of G. M. Logan & Co. and that du- 
ring the time that Bennett was stated to be out of the business, 
Logan bought Martin, and another slave, Sam, in October, 1842, 
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as the property of Bennett, at Sheriff’s sale. In November, 1845, 
he sold them back to Bennett, receiving a part of the purchase 
money, and reserving the title to himself until the balance was 
paid. In January, 1846, Logan & Bennett (Bennett not having 
paid the balance of the purchase money) sold Martin to the clai- 
mant, Bond, Logan making the title. The proceeds of this sale, 
Mr. Logan testifies, were paid to him, and by him passed to Mr. 
Bennett’s credit on the books. So the books in 1846 exhibit a 
credit for the purchase money of Martin in Bennett’s favor. 
These facts, in relation to the books, and what they exhibit and 
what they purport to be, are to be known, that their admissibility 
may be determined. Now, the issue before the Court was upon 
the certificate in bankruptcy, and it was this: was there a fraud 
or not on the part of Bennett, in procuring this certificate, by with- 
holding from his schedule of effects these two negroes, or any in- 
terest which he held in them, or by withholding any interest which 
he held in the firm of G. M. Logan & Co.? In other words, (for 
the issue comes down to that,) was Bennett interested in these 
negroes? and had he, either in the old firm or in the business 
conducted by Logan, individually, after the dissolution, any in- 
terest? The schedule, it is conceded, contains no return of any 
such interests. If he had no such interests, the’ allegations of 
fraud are unsupported ; if he had, such interests, failing to return 
them, his discharge is fraudulent, and ought to be set aside. It 
was, then, an issue of fact, and the question simply is, were these 
books admissible to elucidate that issue? Divesting thus this 
point of the facts extraneous to it, and stripping it of the subtel- 
ties which the ingenuity of counsel has thrown around it, we do 
not consider it very difficult. We have seen that the certificate 
may be attacked for fraud, when, in this jurisdiction, it is in con- 
flict with the rights of a party. It is set up in this case to defeat 
the lien‘of the plaintiff’s judgment. It is replied to by an allega- 
tion of fraud in this: that the defendant in execution did not make 
a full return of his effects, with the specifications farther, that at 
the time of making it, he held an interest in, or was, in fact, the 
equitable owner of the very slave now levied on; and that he 
held, and was owner of an interest in the firm of G. M. Logan 
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& Co. which are not returned. The question then is made, as 
before stated, was he such owner, or had he such interest? 
There is nothing in the character of the case (a claim) which will 
exclude this evidence. ‘The contest is between the plaintiff in 
execution and the claimant. ‘The plaintiff in execution relies 
primarily upon the lien of his judgment, which binds all the pres- 
ent property and future acquisitions of the defendant. The clai- 
mant sets up the certificate in favor of the defendant in execution, 
which primarily discharges him and his future acquisitions from 
liability on the judgment, and thus asserts the nullity of the judg- 
ment. The issue on the certificate is tendered by the claimant. 
He cannot object to the reply which the plaintiff makes toit. He 
has no legal right to evade the issue; and if so, he cannot object 
to any evidence legally applicable to that issue. It is as compe- 
tent for the plaintiff to deny the legal effect of this certificate, as it 
would be to deny the force and effect of any muniment of title 
which the claimant might produce. The claimant claims under 
Bennett ; for the evidence is, that he bought of Logan & Bennett, 
paying the purchase money to Logan, which was passed to Ben- 
nett’s credit. ‘The parties, no doubt, considering that although 
the legal title to Martin was in Logan, yet that Bennett was the 
“equitable owner. Bennett is not, technically, a party to the issue, 
and really has no interest. The dona fides of his retuyn is in is- 
sue, and upon that, he is in Court represented by the claimant. 
What right has he to complain? It was plausibly argued, that 
claimant claimed through Logan, a third person, and therefore, 
the business relations, between that third person and Bennett, 
ught not to be adduced to disturb his title ; to which it is replied, 
that if that be so—yet it is competent for plaintiff to show that 
Logan bought from Bennett, and that Logan’s ownership was 
colorable, and designed, from the beginging, to shield this slave 
from the operation of the Bankrupt Law—that the title did never 
4 pass from Bennett, and therefore, the slave ought to have been 
Cetumned. In this view of it, the books, showing that the pur- 
chase money paid by claimant, was passed to Bennett’s credit, 
particularly taken in connection with other facts, were admissible. 
Again, the title of Mr. Bond was through Bennett. He was the 
VOL Ix 3 
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virtual vendor, as is demonstrated in his getting the purchase 
money, and in this: that he indemnified the title by bond and 
security to Mr. Bond—Mr. Logan being released by Bond on 
his warranty title to him. Aside from all this, Bond, the clai- 
mant, defends against the judgment, by the plea of the certificate. 
Thence sprang the question of fraud or not. No objection, to 
my mind, can be made to the admissibility of this evidence, from 
the relation which the defendant in execution bears to the cause. 

The evidence was pertinent to the issue. The books contain 
statements which were proper to be submitted to the Jury relative 
to Bennett’s interest in the firm of G. M. Logan & Co. . The in- 
voices were, some of them, made out in that name, and they ex- 
hibited credits standing in his favor to a considerable amount unset- 
tled and unexplained by the books themselves. They show no 
settlement of the old business, and no opening of a new business. 
These facts were, in our judgment, proper to be sent to the Jury 
for them to consider in determining the question of fraud in the 
certificate. In passing upon their admissibility, we are not to 
consider the explanations of the books made by Mr. Logan, after 
they were admitted. The record does not show that any objec- 
tion was’made on the trial to their admissibility. Mr. Logan was 
examined to explain the books. That was nght. Our duty by 
this record is to say, whether these books, as thus appearing, were 
upon their face admissible. 

Being pertinent to the issue, they were admissible, as contain- 
ing the firm relations of the partners. They are the records of 
the firm-kept by them, or by a common agent, to which Bennett 
had access, and are, in the nature of admissions, by all the 
members of the firm as to the facts which they set forth. They 
are evidence for the plaintiff to prove fraud, as showing, by the 
assent of both Logan and Bennett, the interest in the firm which 
they exhibit Bennett to have held. They ought first to be shown 
to be the books of that firm. Doubtless they were. No point 
on this head is made by the record. 

We are satisfied that this assignment cannot be sustained. 

[5.] One of the grounds taken in the rule for a new trial is, 
that the verdict of the Jury was contrary to the evidence, and it is 
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insisted with much zeal, that the Court erred in not granting it on 
that account. The rule over and over again, laid down by this 
Court is, that it will not control the discretion of the Court below 
in granting or refusing a new trial, because the verdict was con- 
trary to evidence, but in strong and unequivocal cases. The ver- 
dict must be without evidence, or against the clear and unques- 
tionable proof made in the case. If the evidence is simply con- 
flicting, we will not interfere. Nor will we interfere where the 
decided preponderance of evidence is against the verdict. Even 
if the evidence is slight, upon which the verdict rests, we will not 
disturb it. If the verdict is so manifestly unjust as to constrain 
the Court to believe that the Jury acted from prejudice or corrup- 
tion, we will set it aside. This belief must be irresistable. It is 
obvious that the rule cannot in these cases be singly stated in pre- 
cise words. That the Court below is clothed with power to pre- 
vent injustice by setting aside the verdict, is not questioned. To 
prevent manifest injustice, the Court has paramount authority over 
the verdict ; whilst at the same time it is the appropriate function 
of the Jury to decide upon the facts. That function we are stu- 
diously careful not to permit the presiding Judge to exercise. 
Whether he will or will not disturb the verdict, is necessarily left 
to his discretion, regulated by the law as settled in the books. 
We will control that discretion, but with great forbearance, and 
only when it has been palpably exercised in promoting injustice. 
His discretion is more latitudinary than ours, and we will not 
control that by reversing his action, even in cases where, from the 
record, we might be led to believe we would have acted differ- 
ently ; because, from his position relative to the cause, he has 
better means of knowing whether the Jury abused their power 
over the facts, than we can have through the record. See Rob- 
erts vs. the State of Georgia, 3 Kelly, 322,’3. 1 Kelly's R. 618. 
Mays vs. Stroud, '7 Geo. R. 269. Flournoy vs. Newton, 8 Geo. 
R. 311. 

We cannot interfere in this case. It falls within none of the 
cases where we have granted a reversal. It is nota case where 
there is no evidence to sustain the verdict; the verdict is not 
against uncontradicted and unimpeached evidence, nor is it so 
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manifestly unjust as to constrain us to believe that the Jury acted 
from prejudice or corruption. The Jury found for the plaintiff in 
execution; they set aside the certificate of bankruptcy; they 
therefore believed from the evidence, that Bennett either had an 
interest in the two negroes or in the partnership, which he did 
not return. Now, itis insisted in the argument, that there is in 
this record no evidence that he had such an interest, but that, on 
the contrary, Mr. Logan proves directly that he had no interest 
in the negroes or in the partnership. Mr. Logan does testify 
that he had no jpterest in either, and it is not attempted to im- 
peach his credibility, Yet his testimony is not uncontradicted. 
The books were.in evidence, and they do afford some evidence 
that he had an interest in the firm of G. M. Logan & Co.; for 
example, they show a credit in his favor for a considerable 
sum of money, and exhibit no final settlement of the concern. 
They show, too, evidence to some extent that he was interested 
in the business after the alleged dissolution, and whilst it was 
conducted by Mr. Logan individually. ‘They exhibit invoices 
made. out in the name of G. M. Logan & Co. the old firm name. 
They also afford some evidence of the ownership of the negroes 
by Logan, being merely a cloak, and that Bennet was interested 
in them ;, for they show that the purchase money paid by Mr. 
Bond for Martin was passed by Logan to his credit on the books. 
There is.other evidence of his being interested in the negroes. 
It is proven, for example, by Mr. Saulsbury, that whilst Logan was 
the alleged owner in 1844, he gave his note to Bennett for the 
hire of one of the negroes, and this is confirmed by the testimony 
of Mr. Rutherford, that this note was deposited in bank, and was 
niade payable to Bennett. It is said, however, that this evidence 
is slight, and ought not to weigh against the positive testimony of 
Mr. Logan, whose credibility is unimpeached. ‘That may be true. 
The question is not what we may believe as to the weight of evi- 
dence, or what we would have done as Jurymen. The question 
simply is, was there any conflicting evidence? If there was, we 
cannot disturb the verdict, because the Jury have the exclusive 
right to weigh the. evidence, reconcile. conflicts, and determine 
what force is to be given to any portion of it. There was some 
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evidence on both sides of the question in this case. But it is in- 
geniously argued that Mr. Logan removes the conflict between his 
testimony and that of the books, that his explanations of the books 
destroy all proof of what they exhibit as Bennett’s interest in the 
negroes and in the partnership, and that the books are to be con- 
sidered‘as evidence before the Jury, as thus explained, and not 
otherwise. In this light, argues the counsel, there is no conflict 
of testimony. It may be true, in point of fact, that Logan’s ex- 
planations do altogether neutralize the evidence which the books 
contain against Bennett. Still, the books were in evidence as 
distinct and independent testimony. So was Mr. Logan’s state- 
ments, both direct and explanatory of the books. The Jury had 
all before them. It was their province to consider of all the evi- 
dence, and they are presumed to have done so, and to have giv- 
en effect to the explanations. Having found the issue against 
Bennett’s certificate, the inference which we, as Judges, are to 
draw is, that the explanations, to their minds, were unsatisfacto- 
ry. Again, it isargued that, in considering the books, the Jury 
looked to other entries than those submitted to them as evidence, 
and therefore the verdict is against evidence. The reply to this 
is, that from the record, the books, as a whole, were in evidence. 
The record does not show that they were admitted with any limi- 
tation or restriction. We are of course to be governed by the 
record. 

[6.] It is claimed by the plaintiff in error, that the Court erred 
in instructing the Jury that the acquisitions of the bankrupt, Ben- 
nett, made after his discharge, were exempted from the opera- 
tion of the judgment, he holding that all acquisitions made from 
and after the filing of his petition, areexempted. The law is, as 
claimed by the plaintiff in error, and we think according to a fair 
construction of the charge of the Court, he did so instruct the Ju- 
ry. The Court says, “if the property was not Bennett’s, when he 
applied for the benefit of the Bankrupt Law, then he had no right 
to include it in his schedule, and it is not subject;” which is 
equivalent to saying that the property, to be subject, must belong 
to Bennett when he applied for the benefit of the Bankrupt Law. 
If so, the Court meant to say, that property which belonged to 
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him not until after his application, was not subject. His appli- 
cation was the filing of his petition. So, in a like form of ex- 
pression, the Court again says, “ but if the defendant, at the time 
of his application for the benefit of the Bankrupt Law, owned the 
slaves, Martin and Sam, and had a valuable interest in the firm 
of Geo. M. Logan & Co. then it was his duty to have included 
the slaves, as well as his interest in said firm, in the schedule,” 
&e. 

The clause whichis relied upon as demonstrating the view 
of the charge taken by the plaintiff, is as follows; “ But if the 
schedule is a full, faithful, and fair account of all Bennett’s estate 
at the time, all the property acquired by the bankrupt since his dis- 
charge is exempt from the payment of his debts previously con- 
tracted.” 

If these remarks were all that was said by the Court on this 
subject, the true meaning would not be very clear; taken, how- 
ever, in connection with other parts of the charge, (and that is 
the only fair way of arriving at its meaning,) we conclude that 
discharge, as here used, has not reference to the certificate and 
its date alone, but is intended to express the whole process of 
getting the discharge, which begins with the filing of the petition. 
Besides, the Court speaks of “all Bennett’s estate at the time.” 
What time? It refers to the time previously designated, to wit : 
the time of his making application to the Bankrupt Court. 

Apart from these things, the question is not made by the re- 
cord, for there is no evidence that Bennett acquired this property 
intervening the filing of his petition and his discharge. 

Let the judgment be affirmed. 
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No. 4.—Joun Wurrtineton, plaintiff in error, vs. Doe ex dem. 
Wa. Wricut and another, defendants. 


[1.] Where two are in the joint occupancy of land, the one having no title, 
will, in the absence of all proof, be considered as holding in subordination 
to him who has the title. 

| 2.] Failure to record a deed, concerns no person, except those who derive 
title from the same feoffor, by a deed of subsequent date. 


[3.] The claim laws are cumulative only , permissive and not mandatory. 

[4.] Where a person having title to property, of which he is apprised, stands 
by and suffers it to be sold by the Sheriff, without asserting his title or 
making it known to bidders, he cannot afterwards set up his claim. And 
in such case, even infancy would be no protection, provided the minor had 
arrived at those years of discretion when a fraudulent intent could be rea- 
sonably imputed to him. 

[5.] An adverse possession, held during the minority of the true owner, ean- 
not operate against his right. 


[6.] A conflict between the equities of a bora fide purchaser and a volunéecr, 
can only arise where both parties claim under the same grautor. 


Kjectment, in Crawford Superior Court. Tried before Judge 
Srark. 


This was an action of ejectment, brought upon the several de- 
mises of William Wright and James Pressnol, against John 
Whittington, who pleaded the general issue and the Statute of 
Limitations. At the August Term, 1848, a trial was had, and a 
verdict rendered in favor of the plaintiff, and an appeal was ta- 
ken by the defendant. Pending the appeal, the defendant, James 
Pressnol, filed his bill in Equity, to perpetually enjoin the action 
of ejectment from proceeding. 

The bill alleged that Wm. Wright gave in for a draw in the 
land lottery of 182-, and sold said draw to one Jacob Pressnol, 
of the County of Walton, for a valuable consideration; that 
Wright drew in said lottery lot of land No. 86, in the 2d district 
of originally Houston, now Crawford County, the same for the re- 
covery of which the action of ejectment was instituted ; that at 
the time of said transfer, there was a judgment against the said 
Jacob Pressnol and others, in favor of one Henry Millisons, open 
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and unsatisfied ; that under a fi. fa. issued upon said judgment, 
the said lot of land was sold by the Sheriff of Crawford County, 
on the first Tuesday in January, 1834, when one John Walpole 
became the purchaser; that at said sale no notice was giv- 
en that there was any outstanding title, or that the title was not 
in Jacob Pressnol, to said land. On the 18th day of January, 
1834, Walpole conveyed lot of land to Whittington, the com- 
plainant. The bill further charged that complainant went into 
the possession of the land with the knowledge of Wright, Jacob 
and James Pressnol, and cultivated it from the year 1834. The 
bill further charged, that in the year 1823 or ’4, Jacob Pressnol 
settled upon said land, and that shortly afterwards, William Wright 
moved upon the land. 

Upon the coming in of the answer, which swore off all the equi- 
ty in the bill, the Court dissolved the injunction, and ordered the 
action of ejectment to proceed. 

By consent of counsel, the action of ejectment and bill were 
tried together at the February Term, 1850. 

The plaintiff introduced in evidence a grant from the State to 
Wm. Wright, dated the 8th February, 1825—a deed of gift from 
Wm. Wright to James Pressnol, dated the 4th June, 1832. 

The defendant introduced and read the bill and answer 
thereto ; also a deed from the Sheriff of Crawford County to John 
Walpole, dated 7th day of January, 1834; a quit claim deed 
from Walpole to defendant, dated the 18th day of January, 1834. 
Much testimony beside was introduced, which it is not necessary 
here to give, except that it appeared that Jacob Pressnol and 
Wright went into possession together in the year 1823 or ’4, and 
Pressnol continued in possession until 1834. It did not appear 
at what time Wright left the premises. The deed executed by 
him to James Pressnol recited his then residence in Merriwether 
County. It also appeared in evidence, that James Pressnol was 
an infant at the time of the execution of the deed of gift from 
Wright to him. 

Counsel for defendant requested the Court to charge the Jury, 
that if the plaintiff in ejectment had notice of the sale by the Sher- 
iff, and failed to produce his title on the day of sale and give no- 
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tice thereof to the bidders at the sale, the deed of gift from Wright 
to James Pressnol not being recorded, plaintiff is in Equity es- 
topped from asserting his title against the defendant, provided the 
Jury believed, from the testimony, that defendant had no actual no- 
tice of plaintiffs deed from the grantee, and that notice by the 
Shenff’s advertisement of sale was sufficient to charge the plain- 
tiff. ‘The Court refused so to charge. 

The defendant also requested the Court to charge the Jury, that 
if they believed, from the testimony, that the defendant was a bona 
Jide purchaser for value, without notice, that Equity will protect 
him, even though his vendor may have had notice. The Court 
refused so to charge, but did charge, that the defendant in this 
case was in no better condition than Walpole. The counsel for 
defendant also. requested the Court to charge the Jury, that if they 
should believe that Whittington was a bona fide purchaser for 
value, he was, under the circumstances, to be preferred to a vol- 
unteer; that the lessor of plaintiff is a volunteer against a credit- 
or or subsequent purchaser for value, unless he paid a valuable 
consideration for the deed of gift. The Court refused so to 
charge, but did charge, that a bona fide purchaser, without notice, 
may be protected, under such circumstances, against an equitable 
title; that such a purchase can never operate as a protection 
against a legal title, and the Court further charged, that the doc- 
trine, as to volunteers, did not apply. 

The Court also charged the Jury, that defendant, by the pur- 
chase at Sheriff’s sale} only became the owner of Jacob Press- 
nol’s title—alleged to be a perfect one under the Statute of Limi- 
tations; that in order to make that title a good one, it must have 
been shown that Jacob Pressnol had been in the peaceable and 
adverse possession of the land, under claim of ownership, for sev- 
en years previous to the sale; that if Wright and Jacob Pressnol 
were both in possession of the land together, that the law would 
consider, in the absence of proof to the contrary, that the posses- 
sion was the possession of the one who had the title ; that while 
they, lived together on the land, if the title was in Wright, and the 
possession was otherwise unexplained, the law would consid- 
er Pressnol’s possession subordinate to Wright’s title, and not as 
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adverse to it; that a possession, to be available under the Statute, 
must be exclusive of the possession of any one else, except the 
alleged owner and those claiming under him ; that the joint pos- 
session of Pressnol and Wright could not operate so as to vest the 
title in Pressnol under the operation of the Statute, unless Press- 
nol claimed adversely to Wright, and to make Pressnol’s posses- 
sion adverse to Wright’s, he must have had either the exclusive 
possession, or Wright must have held under him. 

To which charge, and refusals to charge, the defendant except- 
ed, and error was assigned. 


Honrer, Hatz and Hammon, for plaintiff in error. 
Por and Nisset, for defendants. 
By the Court—Lumrxw, J. delivering the opinion. 


An action of ejectment was brought to the February Term, 
1848, of the Superior Court of Crawford County, upon the seve- 
ral demises of William Wright and James Pressnol, against James 
Whittington, for lot No. 86, in what was originally the 2d district 
of Houston, but now Crawford County. The general issue, and 
the Statute of Limitations were pleaded. On the final trial, the 
plaintiff tendered in evidence a grant from the State to William 
Wright, dated in February, 1825, and a deed of gift from the 
grantee to James Pressnol, dated in Jung 1832, proved posses- 
sion in the defendant, the value of the rent, and closed his case. 
The defendant relied on Sheriff’s title. It seems that this same 
lot of land was sold under execution the first Tuesday in January, 
1834, as the property of one Jacob Pressnol, bought by one 
John Walpole, to whom a deed was made, and who, on the 18th 
day of the same month executed a quit claim conveyance to 
James Whittington, the defendant, who was the Sheriff that sold 
the land. Whittington proved that Jacob Pressnol, together 
with William Wright, the grantee, and one Kelly, went into pos- 
session of the premises in 1823 or 1824, before the land was 
granted, and that Jacob Pressnol remained there, making im- 
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provements, and exercising acts of ownership, up to the time of 
sale in 1832, by the Sheriff, and that Whittington had been in 
possession ever since. At what time Wright Jeft the land, does 
not appear. ‘The deed which he made to James Pressnol in 
1834, recites, that he was then a citizen of Merriwether County. 
To aid in the defence of the action at law, Whittington filed a 
bill setting forth the foregoing facts, and charging that the con- 
veyance to James Pressnol was fraudulently made to defeat the 
creditors of Jacob Pressnol, who, it was alleged, was the purchas- 
er of the draw of William Wright in the lottery. It further charg- 
ed a want of notice, actual or constructive, of the claim of James 
Pressnol, when the land was bought at Sheriff’s sale. It prayed 
a perpetual injunction against the action of ejectment. The an- 
swer denied all the equity in the bill, and both cases were sub- 
mitted to the Jury at the same time. 

The presiding Judge instructed the Jury, that if the fi. fa. 
which sold the land had been levied on it as it was, and a claim 
had been interposed by William Wright, and they would have 
found the property subject, that their verdict in the present issue 
should be for the defendant; and further, that if the creditors of 
Jacob Pressnol could have condemned this land to the payment 
of his debts, that their finding should be for Whittington ; that if 
they believed, from the testimony, that Jacob Pressnol had seven 
years’ continued and adverse possession of the land previous to 
the sale by the Sheriff, that the legal title was vested in him, 
and that the purchaser at Sheriff’s sale, Walpole, and Whitting- 
ton, his vendee, acquired a good title. 

[1.] That if Wright and Jacob Pressnol were in the joint oc- 
cupancy of the land, that in the absence of all proof to the con- 
trary, the law would construe it to be the possession of him who 
held the title, and that Pressnol’s possession was in subordina- 
tion to the title of Wright, and not advsrse to it; that a posses- 
sion to be available under the Statute, must be exclusive of the 
possession of any one else, except the alleged owner, and those 
claiming under him ; that the joint possession of Wright and Press- 
nol could not operate to defeat Wright’s title, unless Pressnol 
claimed adversely to Wright. 
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I have repeated the substance of that portion of the charge 
which relates to the actual fraud which might be connected with 
this transaction, as well as to the Statute of Limitations, and we 
think that it was not only full, but exceedingly clear and discrim- 
inating, and should have been altogether satisfactory to the de- 
fendant. 

[2.] But it is complained that the Court ought to have instruct- 
ed the Jury, as it was asked to do, that the failure to record the 
deed from Wright to James Pressnol, until after the purchase by 
Whittington, and no actual notice being given of this title, was a 
fraud upon the defendant, and that James Pressnol, although a 
minor, was bound, at his peril, to take notice of the Sheriff’s ad- 
vertisement, and to have forbidden the sale. Such is not our 
understanding of the law. It was neither the duty of William 
Wright, James Pressnol; nor any body else, to notify the pur- 
chaser at Sheriff’s sale, that the defendant in execution had no 
title to the property which was selling. Caveat emptor—let a 
purchaser beware what he does—is the correct doctrine. It is 
the duty of bidders to inform themselves—to search the rec- 
ords—to exercise all proper caution, that they may not be igno- 
rant of the amount and nature of that person’s interest which they 
are about to buy. Qui ignorare non debuit quod jus alienum 
emit. 

[3.] Our claim laws are cumulative, permissive and not man- 
datory. ‘They do not take from the owners of property their 
right to assert their title by trover or ejectment or trespass 
against the Sheriff, as at Common Law; anda sale by the Sher- 
iff cannot divest the owner of his title, unless he does, or omits 
to do something, and thereby entraps the purchaser. 

[4.] If he is present, and his property is offered for sale, and he 
stands by and encourages the sale, or does not forbid it, and 
thereby another is induced to purchase the estate, under the sup- 
position that the title is good, neither the owner nor his _privies, 
under such circumstances, will be at liberty to dispute the validi- 
ty of the purchase. 1 Fond. 163, 164. And even infancy will 
constitute no excuse for such conduct; for infants are not privi- 
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leged to practice deceptions or cheats on innocent persons. 9 
Mod. 33. 

[5.] But James Pressnol was in a distant County on the day 
of sale, and knew nothing of what transpired until long subse- 
quently. Neither the rights of infants nor adults would be af- 
fected under such circumstances. 1 Story’s Eq. Jur. §§385, 386. 

As to the failure of James Pressnol to have his deed from Wil- 
liam Wright recorded, what has that to do with the case? Had 
his conveyance been from Jacob Pressnol, the defendant in exe- 
cution, there would have been force in the objection. But the 
doctrine of registration has no application, we apprehend, to a 
case like this. What insight could the registration of the deed, 
from Wm. Wright to James Pressnol, have given any body, as to 
Jacob Pressnol’s title to this land, between whom and the other 
two parties, the records showed no privity in estate? Had the 
records shown title at any time in Jacob Pressnol, then it would 
have been right and proper that the records should have shown 
title out of him, but it is sufficient to suggest that James Press- 
nol does not derive title through Jacob Pressnol, but Wm. Wright, 
the grantee of the land from the State of Georgia. In Roe and 
others vs. Doe ex.dem. Neal, (Dudley's Rep. 170,) it was decided 
that the deed, not being recorded, concerns no persons except 
those who derived title from the same feoffor by a deed of sub- 
sequent date to that under which the party claims title. 

[6.] But there is another point. Counsel for the plaintiff in error 
desire to treat Whittington as a purchaser for value, and James 
Pressnol as a volunteer, and consequently contend, that in the 
absence of notice, the former is to be preferred. The answer to 
be made to this argument is, that admitting Whittington to be 
the bona fide purchaser of Jacob Pressnol’s title, how does that 
give him any preference over a volunteer under William Wright? 

The truth is, both parties here are standing on their legal title ; 
the one by paper, the other by the Statue ; and the only question 
is, which shall prevail? And believing, as we do, that the law 
of the case has been fairly and forcibly given to the Jury, we do 
not see that justice requires that a new trial should be granted. 
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No. 5.—Joxun F. Trovrmay, plaintiff in error, vs. Samue. B. 
Barnett, ef al. defendants. 


{1.] At Common Law, a contract which is not tainted with usury in its in- 
ception, is not made usurious by a subsequent agreement to pay usury in 
consideration of forbearance. d 

[2.] Under the Statutes of Georgia, if a judgment not tainted with usury is 
transferred, and the transferee agrees with the defendants to forbear its 
collection fora term of time, in consideration of usurious interest paid him, 
such subsequent agreement is usurious, and affects the judgment so far as 
to make the principal due thereon only collectible. 


Certiorari, in Crawford Superior Court. Decided by Judge 
Srarx, February Term, 1850. 


John F. Troutman purchased a judgment against one Arthur 
¥. Walker and Samuel B. Barnett. In order to secure indul- 
gence thereon, Walker executed to Troutman his note for fif- 
teen dollars; afterwards, the judgment was renewed—Walker 
and Barnett giving to Troutman their notes for the principal and 
interest due thereon. Troutman brought suit upon the notes, ina 
Justice’s Court in Crawford County, against the defendant, who 
filed a plea of usury to the same. 

On the trial, the Jury returned a verdict for the principal alone 
due on the notes. 

A certiorari was taken by the plaintiff to the Superior Court. 
The Court affirmed the verdict of the Jury, and dismissed the cer- 
tiorari. 

To which decision counsel for plaintiff excepted. 


Strone and Hammonn, for plaintiff in error. 
CuLveruouse, for defendants. 
By the Court—Niszet, J. delivering the opinion. 


[1.] Under the British Statutes of usury, it has been firmly 
settled, that to defeat a contract on the ground of usury, it must 
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have been usurious at the time the debt or demand was created 
thereby. No subsequent reservation of usurious interest, or poste- 
rior arrangement for a usurious security, will taint or invalidate 
the original claim. Under the English Statutes, such subsequent 
security will be infected with usury, and the penalty is incurred. 
But if the original contract be pure, it remains so, and is a valid 
contract in whosesoever hands it may legally fall. Tatevs. Wel- 
lings, 3 T. R. 539. 1 Saund. 295,n.1. Parr vs. Ellison, 
1 East. 92. Phillips vs. Cockayne, 3 Camp. 119. Parker vs. 
Ramsbottom, 3 B. & C. 257, 270. 5 D. & R. 138, 151. 13 
Conn. 249. 11 Mass. 359. 19 Johns. R. 394. 

I accede to the reasoning upon which this rule is founded. A 
contract fair, under the law, when made, is fair to the end. As 
the evidence and rule of the liabilities of the parties, it is fixed, and 
continues to be the measure of their rights and liabilities, irrespect- 
ive of subsequent collateral arrangements ; and the assignee of such 
a contract, accedes to all the rights of the original payee. So far 
as it is concerned, it stands unaffected by any usurious contracts 
growing out of it, either between the maker and the payee, or the 
maker and the subsequent holder. All this is true and sound, as 
to the Common Law principles upon which it rests. But when 
I consider how stringent is the Statute against usury, and how 
laboriously the Courts have struggled against any evasion of 
them, and how many technical rules have been broken down to 
get at and annul usurious contracts, I confess that I am aston- 
ished that so palpable a shi/i—so clumsy a device as this, should 
have been so long tolerated. A promissory note for a sum loan- 
ed, and lawful interest, and due one day after date, is a valid 
note. Buttwo days after its date, the parties come together, and 
it is agreed between them, that for forbearance to sue on that 
note for one year, the maker will pay 25 per cent. and for such 
forbearance does pay 25 per cent. Now, such a transaction, so 
obviously a device to evade the Statute, cannot be reached. The 
note is good, although it may be a hook whereon to hang usury 
for years. Thisis the more remarkable, because the British, and 
I may say, American law-makers, instead of attempting to speci- 
fy all the cases wherein usury may be found to exist, have laid 
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the axe at the root of the tree, by making all shifts, devices and 
pretences, by which usury is reserved, subject to the law of usu- 
ry. The Legislature, seeking by such guarantees, to reach any 
case, when it is within the intention of the parties to pay and re- 
ceive more than lawful interest. Lord Mansfield in Lowe vs. Wal- 
ler, Doug. 739. The language of our own Statute is very general 
and comprehensive. The Legislature have charged the Courts 
in this way, with the duty of preventing usury. ‘The wonder is, 
that the Courts have not made the subsequent reservation of usu- 
rious interest a new contract, embracing within it the old. A 
good rule, certainly, would be, to hold the subsequent reservation 
of usury as evidence of an original intent to reserve it. I am 
aware that such a rule has been refused. See Fussil vs. Brooks, 
2 C.& P. 318. Chitty on Contracts, 705. 

At Common Law, then, the plaintiff below was entitled to re- 
cover his principal, with lawful interest, notwithstanding he did re- 
ceive usury in consideration of forbearance on the judgment. 
The judgment is not tainted with usury, for the contract on which 
itis founded was not. Coming into the plaintiff’s hands by pur- 
chase, he acquired all the rights under it, of the plaintiff in exe- 
cution, and the renewal of the debt at the expiration of one year, 
by note, for principal and lawful interest, is but the continuation 
of the original contract. Upon authority at Common Law, we so 
rule. 

[2.] But this Court is not bound by the English Statutes of 
usury, and the constructions put upon them by the English Courts. 
We did not adopt them, for we had.aColonial Act, which was 
adopted, passed in 1759. Prince, 294. Whether the construc- 
tion of our Act of 1759, by the Colonial Courts, or of the State 
Courts, up to the adoption of our present Usury Law in 1822, was 
in accordance with that adopted in England, upon the subject 
now under review, I have no means of knowing. Of the judg- 
ments of these Courts, we have no record. That-which does not 
appear, so far as this question is concerned with the maxim, does 
not exist. We are, therefore, free to construe the Act of 1822 
for ourselves, and are at liberty to carry out the policy and intent 
of the Legislature in relation to usury. The Act of 1759 made 
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all usurious contracts void, and subjected the lender to a forfeit- 
ure of treble the value of the thing or money loaned. The Act of 
1822 repeals the Act of 1759, as to the forfeiture and the mak- 
ing void the whole contract, but declares that the principal due 
thereon shall be recoverable, and no more, leaving the contract, 
as to the lawful and usurious interest, void. Prince, 295. The 
Act of 1845 re-enacts, in a different form, the Act of 1822, ad- 
ding the words, “ by or with an incorporated bank, or any other 
person or persons, whether natural or artificial,” and changing 
the lawful rate of interest from eight to seven per centum. The 
Act of 1845 is in the following words: “ That all contracts, 
bonds, notes and assurances whatsoever, made after the passage 
of this Act,” by or with an incorporated bank, or any other per- 
son or persons, whether natural or artificial, “for the payment of 
any principal on money, goods, wares or merchandise, or other 
commodities whatsoever, to be lent, covenanted, to be performed 
upon, or for any usury whereupon or whereby there shall be re- 
served or taken above the rate of seven per centum per annum, 
shall be void and of no effect, except so far as to authorize the 
recovery of the principal due thereon, and no more.” Pamphlet 
of 1845, page 35. 

In construing the Act of 1845, the preceding Acts are to be 
considered, because in pari materia. Under the Acts of 1822 and 
1845, the contract, so far as the interest is concerned, is upon 
the same footing with the Act of 1759, so far as the whole con- 
tract is concerned ; that is to say, it is utterly void. Now, we 
are to do with the contract, only so far as the interest is concern- 
ed; and the question is, under these Acts, is this judgment void 
as to the interest, on account of usury, becaus the eassignee, oc- 
cupying the place of the plaintiff in the judgment, agreed with the 
defendant, in consideration of usurious interest paid him, not to 
enforce it for a term of one year? We have seen that, at Com- 
mon Law, it is not void. 

According to the reason upon which all laws against usury are 
based, it is. One of those reasons is, that the money holder, and 
in this case, the creditor, shall not avail himself of the necessi- 
tous condition of his debtor, to exact of him burdensome and 
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oppressive terms. The law mercifully restrains both the power 
and the cupidity of the creditor, by limiting interest upon loans 
and all contracts to a fixed rate—seven per centum—and to in- 
sure against cruel exactions, makes lawful interest irrecovera- 
ble, if more is contracted to be paid. Does not the reason ap- 
ply in this case? Here the plaintiff pays no money in hand to 
the defendant, but he gives time upon money due, in considera- 
tion of usurious interest—he forbears day of payment, because 
the debtor has paid him usury. It does not differ from an origi- 
nal loan. The money due on the judgment belongs to the plain- 
tiff; it is in the hands of the defendant.. It is the same in prin- 
ciple as if the plaintiff had said to the defendant, “ you have in 
your hands so much money which belongs to me ; if you will pay 
me so much interest per annum, you may retain and use it fora 
year.” To which the defendant agrees, and the contract is closed. 
Is not that an usurious contract? It is not questioned but that it 
is, and if remaining executory, could not be enforced. The 
agreement to pay usury thus, could be defeated by the plea of 
usury, and clearly, under the old law, would subject the lender to 
the forfeiture ; and if executed, as it was here, very clearly, the 
usury may be recovered back. But the inquiry goes farther and 
reaches deeper. Is it not such a new contract as merges the 
judgment, and defiles that with the taint of usury? The money 
due on the judgment is the basis of the new contract; it is for 
the use of that money that the defendants pay the usury ; it is in 
reference to the judgment that the parties contract; it is about 
it that they “ covenant.” Now, if, under the old law, such a 
transaction would subject the plaintiff to the forfeiture, and it 
clearly would, I enquire, what would be, in such a case, the for- 
feiture? It would be treble the value of the money loaned! And 
what is the money loaned? Why, the sum due on the judgment. 
Under the new law, the contract has the same relation to the 
judgment, which it would have under the old law, so far as the 
interest is concerned. If so, is not the interest forfeited? That 
is not collectible under the new law... If, under the circumstan- 
ces, the lender moves (not upon the judgment, for that was ex- 
tinguished by giving the notes, but upon those notes) to collect 
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his money, is he not fairly met by a plea of usury under our Stat- 
ute? The notes are but a continuation of the subsequent agree- 
ment, by which usury was contracted to be paid, and which 
agreement drew after it the judgment. However, as I concede, 
this reasoning may be obnoxious to some technical objections, 
yet, I am satisfied that it is fairly drawn from the Statute, and 
certainly, in strict conformity with its policy. That policy is to 
inhibit the taking of usury, under every and any pretence or con- 
trivance. Note, too, that in this case, the lender occupies, above 
all others, the position most commanding for taking advantage of 
the necessitous condition of the borrower. He holds him under 
execution—one more turn of the screw, and he is crushed. If 
the Statute of usury cannot prevent the enforcement of this con- 
tract, then it needs no argument to show that it is impotent to 
effect the very object of its enactment. 

But let us apply the Statute with more closeness to this trans- 
action. ‘This judgment is an evidence of a debt due; it is, I ad- 
mit, the evidence of a debt due upon the primary contract; 
but what is it under this new arrangement—this subsequent con- 
tract? It is an assurance of the debt at the time of this subse- 
quent contract, recognized by the parties. It is agreed to be 
collectible by the plaintiff at the end of a given term of time, and 
for not collecting it before, the usury is paid. How is this new con- 
tract evidenced? By the note given for 15 dollars of usurious in- 
terest, and by the judgment. The plaintiff is assured in his 
principal and lawful interest by the judgment, and he takes a 
note separately for the usury. Now, by the Statute, all asswran- 
ces for the payment of money fo be lent, covenanted or performed 
upon, or for any usury whereupon or whereby there shall be reserved 
or taken above the rate of seven per centum per annum, shall be void 
and of no effect, except to authorize the recovery of the principal, 
&c. Does not the Act embrace the transaction? It seems to 
me that it does. Itis within its spirit and its policy, beyond all 
question ; and if so, no rule of the Common Law is applicable 
toit. ‘The Statute is our guide. 

Let the judgment be . 
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No. 6.—-Samuet B. Barnett, plaintiff in error, vs. Joun F. 
Troutman et al. defendants. 


[1.] Im an action against the security of a note, to which the defence was usu- 
ry: Held, that the maker, upon being relieved from all liability, was a 
competent witness for the defendant. 


Certiorari, to Crawford Superior Court. Decided by Judge 
Srark, at February Term, 1850. 


John F. Troutman commenced four actions in a Justice’s Court, 
in Crawford County, against Samuel B. Barnett, upon notes made 
by one Arthur F. Walker, as principal, and Barnett, as security, 
to which Barnett pleaded payment and usury. 

On the trial before the Jury, having first released him from all 
liability on account of the notes, Barnett sought to introduce 
Walker, his principal, as a witness, to establish his pleas. The 
Justices held that he was incompetent. From this decision, a 
certiorari was taken to the Superior Court, upon the hearing of 
which, Judge Stark affirmed the decision of the Justices, and 
_ dismissed the certiorari, and counsel for plaintiff in error excepted. 


Greene and Cutvernovse, for plaintiff in error. 


Srrone and Hammonp, for defendants in error. 
By the Court.—Loumrxty, J. delivering the opinion. 


[1.} In Winkler vs. Scudder, (1 Kelly, 108,) this Court held, 
that the maker of a note, who is released, is a competent wit- 
ness to prove usury in its consideration, in a suit by an indorsee 
against an indorser. Here, the action is by the payee against 
the security. Of course there can be no distinction in principle 
between the two cases. 

In Starkweather vs. Mathews and others, (2 Hill’s N. Y. Reps. 
131,) this identical question is decided. The Supreme Court of 
New York there held, that in an action against the maker of a 
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note, and his accommodation indorsers, to which the defence 
was usury, that the former, upon being released from all costs 
and charges on account of the suit, was a competent witness for 
the latter. 

In the case before us—the maker not being sued, or at any 
rate, served—we are inclined to think that he was competent, 
even without a release. If the defence failed, he would be an- 
swerable to the security for the amount of the note; andif it pre- 
vailed, he would still be liable, as maker to the plaintiff. His in- 
terest was balanced. At any rate, there can be no doubt of his 
competency with the release. 





No. '7.—Tuomas A. Brewer, plaintiff in error, vs. Jno. Bowman, 
defendant. 


[1.] The Act of 1834, authorizing the Inferior Courts of the several Counties 
in this State to grant the right of private ways, in certain cases, containing 
no provision for making any just compensation to the owner of the lands, 
which might be taken for such private ways: Held, to be unconstitutional 
and void. 


In Equity, in Bibb Superior Court. Decided by Judge Starx, 
at Chambers. 


John Bowman applied to the Inferior Court of Bibb County, 
in 1848, in accordance with the Statute of 1834,* to appoint 








*An Act to authorize the Justices of the Inferior Courts of the several Coun- 
ties in this State to grant the right of private ways, in certain cases: 

Be it enacted, &c. That from and after the passage of this Act, the Inferior 
Courts of the several Counties in this State are hereby authorized and em- 
powered, on application, (whenever, in their opinion, it shall seem reasona- 
ble and just,) to grant settlement roads or private ways to individuals, to go 
from and return to his; her or their farm or place of residence. 
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commissioners to lay out and establish a private way for his use 
and benefit, from his plantation, on the Ocmulgee river, in said 
County, to the Forsyth road. The order was granted, and the 
road established accordingly. Afterwards, Thomas A. Brewer, 
through whose land the said private road passed, obstructed the 
same by erecting a gate, thereby preventing its use by Bow- 
man. 

Bowman applied to the Superior Court for an injunction to 
restrain Brewer from obstructing the road, which was granted by 
Judge Stark. 

Upon the coming in of the answer of defendant to complain- 
ant’s bill, counsel for the defendant moved the Court to dissolve 
the injunction and dismiss the bill, which motion was overruled 
by the Court, and defendant, by his counsel, excepted. 


Hives and Hatt, for plaintiff in error. 

Powers and Waitt Le, for defendant. 

By the Court.—Wanner, J. delivering the opinion. 

In May, 1848, Bowman obtained an order from the Inferior 
Court of Bibb County, to establish a settlement or private way, 
from the Forsyth road to his plantation on the Ocmulgee river. 


This road passed over the land of Thos. A. Brewer, who ob- 
structed the use of it by the erection of a gate across it. 





Sec. II. Whenever application is made to the Inferior Court by any individ- 
ual, for a road or way, as aforesaid, it shall be the duty of said Court to ap- 
point three disinterested men in the district where the applicant wishes the 
road or way torun, whose duty it shall be to go and mark out a suitable road 
or way, having due regard to the least possible injury to the land through 
which said road or way is intended to be run, and return to the next Inferi- 
or Court, for County purposes, the situation and nature of the case. 

Sec. II]. When said return is made, it shall be the duty of said Court to. 
grant such order to the applicant as they may think proper; s0 as to allow to 
him, her or them, a way to pass out and in from and to his, her or their 
farm or place of residence. 

(The remainder of the Act provides for the punishment of those who may 
obstruct such road or way.) 
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Bowman filed a bill of injunction against Brewer, to restrain him 
from obstructing his road. Brewer answered the bill, and moved 
the Court to dissolve the injunction, which the Court refused to 
do; whereupon Brewer excepted, and now assigns the same for 
error here. 

[1.] We distinctly recognize the Common Law principle, urged 
by the defendant in error, that where A has a tract of land, sur- 
rounded by other lands of his own, and he grants the tract of 
land so surrounded to B, the grantee shall have a right of way 
to the land granted to him by A, over A’s land, as an incident to 
the grant; for otherwise, B could not derive any benefit from the 
grant. Upon such a statement of facts, B would be entitled to 
a right of way over the lands of A, from necessity. But the ap- 
plication for the injunction in this case, is not based upon this 
Common Law principle. The application for the injunction is 
founded exclusively upon the Act of 1834. Prince, 742. The 
question as to the constitutionality of that Act, is distinctly made 
by the record, and is, really, the only question in the case. We 
have endeavored to give it that consideration and reflection which 
its importance would seem to require, and the result of our de- 
liberations is, that the Act of 1834, granting the right of private 
ways over the lands of other persons, without providing any just 
compensation, is in conflict with the fundamental law of the land, 
and therefore is unconstitutional. Young vs. McKenzie et al. 3 
Kelly, 31. Doe ex dem. Carr vs. The Georgia Rail Road, I Kel- 
ly, 524. The Act in question makes no provision whatever for 
compensation to those whose property may be taken for the use 
of the road, and it has been insisted, that if it did make such pro- 
vision, still, it would be unconstitutional, for the reason, that the 
private property of one citizen cannot be taken for the private 
benefit of another, even with compensation. According to our 
land laws, the territory of the State has been divided into small 
tracts, and granted to the citizens thereof. The land of the 
complainant is surrounded by the lands of other grantees, or 
those claiming under the original grantees, so that he cannot 
reach a public road, without becoming a trespasser. Hundreds 
of other citizens of the State are, probably, in the same condition. 
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Now, upon what principle are public roads established? The 
answer is, for the benefit and convenience of the people who may 
have occasion to travel over them, either to discharge their pub- 
lic duties, or to attend to their private interest. 

But the complainant’s land is surrounded by the lands of oth- 
er proprietors, so that he is excluded from any public road; he 
cannot get out to vote at elections, to perform jury or road duty, 
to perform either militia or patrol duty, to give evidence in the 
Courts of Justice, or to carry the productions of his farm to mar- 
ket. If his land contained a valuable coal mine, or other val- 
uable mineral resources, the public would be deprived of the ben- 
efit of them, for the reason that such resources could not be de- 
veloped by the owner, and carried to market, without becoming 
a trespasser. The public, too, have an interest that the lands of 
each citizen should be cultivated, and the produce thereof be 
distributed, according to the wants of the people. It would seem, 
therefore, that to have a private road, as contemplated by the Act 
of 1834, would not necessarily, in the view in which we have 
been considering the question, be exclusively for the benefit of 
the party applying for it, but that the public interest would also 
be promoted, by enabling every citizen to perform all the duties 
which are required of him by law, for the benefit of the whole 
community. 

If it is competent for the Legislature to authorize rail road 
corporations, to take the property of the citizen for the construe- 
tion of their roads, on making just compensation therefor, up- 
on the principle that the public are benefitted by the construction 
of such roads, it is difficult to understand why it is not also com- 
petent for the Legislature to authorize the granting of private 
ways, in cases of necessity, upon just compensation being made 
to the owner of the land which shall be taken for that purpose. 

In the former case, the corporation is benefitted by the Legis- 
lative grant, and the interest of the public is supposed to result 
from the construction of the road. So, in the latter case, the in- 
dividual is benefitted by the Legislative grant of the private road, 
and the public interest must also be supposed to be advanced, for 
the reasons already stated, by enabling any citizen to perform all 
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the duties required of him by law. In the case of the rail road 
corporation, the Legislature judges of the necessity of the public 
interest, to authorize the grant of power to take private property 
for the use of the road; why should not the Legislature also be 
permitted to judge of the necessity of the public interest, in granting 
the power to take private property for private roads, upon just 
compensation being made therefor? 

In Taylor vs. Porter, (4 HilPs N. Y, Rep. 140,) it was held by 
the majority of the Court, that private property could not be ta- 
ken for a private road, even with compensation, and that an Act of 
the Legislature, granting the power to establish such road, was 
unconstitutional and void. In Pennsylvania, it has been held 
that the Legislature may authorize the laying out of private ways, 
for the purpose of enabling citizens to reach the public roads. 
Harvey vs. Thomas, 10 Watt’s Rep. 63. 

In Buckman. vs. The Saratoga Schenectady Rail Road Co. (3 
Paige’s Rep. 73,) Chancellor Walworth states the doctrine upon 
this subject to be, that “ if the public interest can be in any way pro- 
moted by the taking of private property, it must rest in the wisdom 
of the Legislature to determine whether the benefit to the public 
will be of sufficient importance to render it expedient for them to 
exercise the right of eminent domain, and to authorize an interfer- 
ence with the private rights of individuals for that purpose.” See 
also Commonwealth vs. Breed, 4 Pickering’s Rep. 463. 

We have endeavored to show that the establishment of private 
roads, by the authority of the Legislature, is not exclusively for 
the benefit of the individuals upon whose application they may 
be so established, but that the public are also interested in every 
citizen having a right of way to and from his lands or residence. 
If we are right in this view of the question, then it would follow 
that if the Act of 1834 had made provision for compensation for 
the land taken for the right of way, the Act would have been 
constitutional. 

This view of the question is strengthened by the considera- 
tion that the State of Georgia never could have intended to have 
granted any portion of her lands to her citizens, and that such 
grantees, or the assignees of such grantees, should be prevented 
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‘from having the right of way over such granted lands, to perform 
all the public duties which her laws require. But inasmuch as the 
Act of 1834 makes no provision, whatever, for any just compen- 
sation to the owner of the land over which the private road may 
be laid out, we feel constrained, in accordance with the princi- 
ples settled by this Court, in Young vs. McKinzie et al. and in 
Doe, ex dem. Carr vs. The Georgia Rail Road Co. to adjudge that 
Act to be unconstitutional and void. 
Let the judgment of the Court below be reversed. 





No. 8.—Wituiam F. Mapp and another, plaintiffs in error, vs. 
Joun F. Tuompson, defendant. 


[1.] In an action on a forthcoming bond, given by a claimant, a plea of tender 
of the property, levied on after the day of sale, is bad. The bond is forfeit- 
ed by a failure to deliver the property at the time and place of sale, and 
no subsequent act of the obligors can relieve them from such forfeiture. 

{2.] To charge the obligors on a delivery bond, it is necessary that they 
should be notified of the time and place of sale, and a legal advertisement 
of such sale is sufficient notice. 

[3.] When, bya special Act, the Sheriff is authorized to advertise his sales in 
a paper published in the County, it is not necessary to advertise the sales 
for that County, at three of the most public places in the County, to make 
the advertisement legal. 

[4.] Anything done or said by the plaintiff in execution, which will amount 
toa waiver of the obligation to deliver the property atthe time and place 
of sale, isa good defence to an action on the bond. 


Debt on forthcoming bond, in Monroe Superior Court. Tried 
before Judge Starx, March Term, 1850. 


Two slaves were levied upon by the Sheriff of Monroe Coun- 
ty, by virtue of a fi. fa. in favor of John F. Thompson, the de- 
fendant in error, against Elihu Price and Alexander Russell, as 
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the property of the latter, which were claimed by William F. 
Mapp, who executed a bond for the forthcoming and delivery 
of the negroes to the Sheriff at the time and place of holding 
Sheriff’s sales in the County of Monroe. The claim was subse- 
quently dismissed, and Mapp neglected to deliver the negroes to 
the Sheriff, according to the terms and condition of the forthcom- 
ing bond. Upon this bond, Thompson, the defendant in error, 
instituted his action of debt; to which the defendants pleaded 
a tender of the negroes to the Sheriff, subsequent to the day 
on which they were advertised, by the Sheriff, to be sold. 

On the trial of the cause, counsel for the plaintiff moved the 
Court to strike the defendants’ plea, which motion was sustain- 
ed by the Court, and counsel for defendant excepted. Coun- 
sel for the defendant moved to nonsuit the plaintiff, because the 
Sheriff had not advertised said sale according to law, having 
neglected to give notice of the same at three of the most public 
places in the County, as well as in the “ Little Georgian,” a pub- 
lic gazette, published in the County of Monroe, and in the Town 
of Forsyth; which motion was refused by the Court, and coun- 
sel for defendant excepted. 

And upon these exceptions has assigned error. 


Pixckarp and Hammonp, for plaintiffs in error. 
Harman, and Powers & Wuirt te, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] By the Act of 1811, where property is levied upon and 
claimed, the claimant is entitled to its possession, upon giving 
bond and security in ¢reble the amount of the execution lev- 
ied, for the delivery of the property at the time of sale, (provided 
the property levied on should be found subject to the execution,) 
and in case the claimant should fail to deliver it at the time and 
place of sale, agreeably to the terms of the bond, it is made the du- 
ty of the officer taking, to transfer the bond to the plaintiff in 
execution; and the law declares that it shall then be recovera- 
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ble in any Court of Law or Equity in this State, having cogni- 
zance thereof. By the Act of 1841, these forthcoming bonds 
are taken in double the value of the property levied on, and are 
made payable to the plaintiff in execution, instead of the levying 
officer, who is authorized to sue and recover thereon, upon breach 
of the condition. Prince, 438. Act of 1841, pamph. p. 128. 
The action in this case was brought by a plaintiff in execution, 
upon a bond taken under these Statutes. It is against the prin- 
cipal in the bond and his surety. The execution levied was 
founded on a joint judgment against Price and Russell, and the 
property was levied on as the property of Russell. Mapp putin a 
claim, and gave bond, with Jordan his surety. The bond recites 
the execution and the levy, and describes the property. The 
condition is in the following words: “ Now, if the said William 
F. Mapp shall have the property so levied on at the place and time 
of sale, when required by the Sheriff for that purpose, in the 
event the same should be found subject to said execution, then 
the said bond to be void, else to remain in full force.” The 
words in the condition of the bond, when required by the Sheriff 
Sor that purpose, were held by this Court to impose no additional 
duty on the Sheriff. 6 Geo. R.262. They are not, therefore, to 
be regarded, in this discussion, as meaning anything; indeed, 
nothing was claimed, on their account, in the argument. To 
the action, the defendants pleaded a tender of the negroes levied 
on to the Sheriff, subsequent to the day on which they were ad- 
vertised to be sold. ‘The Court, upon motion, ordered the plea 
to be stricken, as insufficient. Whether this order was accor- 
ding to law, is the first and main question made in the record. 
If the obligors in the bond could discharge themselves by a ten- 
der of the property after the day of sale, the plea is good, and 
not otherwise. This question depends upon the question, wheth- 
er or not the bond is forfeited by a failure to deliver the proper- 
ty at the time and place of sale? If it was forfeited by such fail- 
ure, the defendants could not relieve themselves from the conse- 
quences of the forfeiture by a subsequent tender. This is mani- 
fest from a consideration of the rights of the plaintiff in execu- 
tion, (the obligee in the bond,) and the obligations which de- 
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volve upon the obligors. The right of the plaintiff is determin- 
ed by the Act of 1841, which declares that he may sue and re- 
cover thereon, upon a breach of the condition. The obligation 
of the obligors is, to pay the debt when the conditions are bro- 
ken; that is, when the forfeiture takes place. These rights ac- 
crue at the time of forfeiture ; so also the obligation. They are 
Jixed at that time by law, and it is clear that no act of the obligors 
afterwards can repeal the law and revoke the rights and cancel 
the obligation. It has been held, by highly respectable Courts, 
that a forthcoming bond is to be regarded, after forfeiture, as a 
substitute for the judgment, and is, in fact, a satisfaction of the 
judgment upon which the execution levied issues, and that no 
farther proceedings can be had under it; the plaintiff in exe- 
cution being remitted to and concluded by his remedies on the 
bond. Ch. J. Marshall, in The United States vs. Graves et al. 
whilst he held that the bond arrested all farther proceedings on 
the judgment, doubted whether it extinguished the original claim. 
2 Brock. 385, 6. Cook vs. Piles, 2 Munford, 153. Rusk vs. 
Ramsey, 3 Ibid, 454. See, also, Taylor vs. Dundas, 1 Wash. 92. 
2 Ibid, 189. Jett vs. Walker, 1 Rand. 211. McCombs vs. El- 
let, 8 S. & M. 505. Ibid, 613. 7 Ibid, 791. Walker’s R. 
175. Ibid, 251. 

There are, clearly, cases where the bond, after forfeiture, does 
not extinguish the onginal claim. For example, a judgment is 
rendered against a surety alone, and a levy made, and he gives 
the forthcoming bond, which is forfeited ; in such case, it cannot 
be that the forfeiture of the bond extinguishes the right of the 
creditor to go against the principal in the debt, upon the original 
contract. So decided in Randolph's Executriz vs. Randolph, 3 
Rand. 490. So, when there is a joint judgment against two, 
and a levy and bond by one, the forfeiture of the bond will not 
extinguish the judgment against the other judgment debtor. So 
decided in Robinson vs. Sherman, 2.Gratt. 178. See, also, Lake 
vs. Ferguson, 2 Gratt. 419. The decided cases here referred to, 
are upon forthcoming bonds, made by the defendant in execu- 
tion. I apprehend the principles are the same, in cases of claim 
and bond by the claimant, under our Statute. 
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jithout entering farther into these questions, we are prepar- 
ed to say, that the effect of the forfeiture of the bond in this 
case is, to arrest all farther proceedings on this judgment, 
against the defendant in execution, whose property was levied 
on, and that the property levied on is forever discharged from 
the lien of the judgment. The Sheriff, too, is discharged from the 
liability which the levy devolves upon him, ordinarily, by the giv- 
ing of the bond; for the Statute makes it his duty to receive it, 
and when given, to deliver the property to the claimant. These 
considerations are adduced to show how vitally the rights of the 
plaintiff in execution are affected by the forfeiture of the bond, 
and thence to draw the inference that no act of the obligor, after 
its forfeiture, can relieve him from the consequences of the for- 
feiture. I return now to the enquiry—what constitutes a breach 
of the condition of this bond? In other words, when is it forfeit- 
ed? We find no difficulty in saying, that if the property is not 
delivered at the time and place of sale, when and at which it 
is advertised to be sold, the condition is broken, and the bond is 
forfeited. ‘The reasons for this conclusion are— 
1st. The Statute so declares ; for it does declare, that if the 
claimant or his surety shall fail to deliver the property at the time 
and place of sale, agreeably to the bond, the said bond shall be 
recoverable in any Court of Law or Equity in this State, having 
cognisance thereof. The bond, too, is required by the Statute 
to be given agreeably to such condition, for it is to be taken for 
the delivery of the property at the time of sale. The declaration 
of the Act, that upon the condition prescribed, the bond shall be 
recoverable, &c. is a declaration, that upon that condition it is 
forfeited, for the right of recovery is wholly incompatible with 
the idea of non-forfeiture. 
2d. Because such is the contract of the parties, and by that 
contract they are bound. ‘The obligors stipulate, that if they shall 
not have the property levied on, at the time and place of sale, the 
bond shall be in full force and effect, and the obligee stipulates, 
that if it is delivered at the time and place of sale, the bond shall 
be null and void. Such is the agreement. Upon failure to 
comply with this obligation, the obligors become liable to the 
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obligee upon their contract; that is, they then violate their 
contract; the bond is broken at the time and place of sale, and 
then and there it is forfeited. Upon similar bonds in other States, 
the same decision has been made. Poteet vs. Bryson, 7 Iredell, 
337. Minor vs. Lancashire, 4 How. Miss. R. 347. English vs. 
Fenicy, 5 Blackf: 298. 4 Dev. 424. 2 Ham. 297. 3 Rand. 
554. ° 1 Wash. 273, 162. 

There is no error, therefore, in ruling out the defendant’s plea, 
and upon that assignment, the judgment of the Court below is- 
affirmed. 

[2.] These things being so, it was contended before the Court 
below, that the defendants are not liable on their bonds, because 
there was no legal advertisement of the property for sale; that 
is, that they had no legal notice of the time and place of the sale, 
and was not, for that reason, guilty of a breach of the bond, in 
not delivering the property at that time and place. They moved 
for a nonsuit on this ground, and the presiding Judge refusing to 
grant it, they excepted. The facts are, that the property was 
advertised for sale in the Little Georgian, # paper published in 
the County, but was not advertised in three of the most public 
places in the County. The argument is, that the law requires the 
Sheriff’s sales to be advertised in one of the public gazettes of 
the State, and also at three of the most public places in the 
County. This sale was not advertised in three of the most pub- 
lic places in the County ; therefore, the defendants had no legal 
notice, because this advertisement was not according to law. 
It is conceded that the defendants must be notified of the time 
and place of sale. If not, they are not liable. Express notice 
in any form would do, as we think, but the plaintiff is not held 
to prove express notice. If the property was legally advertised 
for sale, it is presumed that the defendants had notice. All, as 
we think, the plaintiff is bound to prove is, that it was so adver- 
tised. 

[3.] The question then is, was the advertisement in this case 
a legal: advertisement? The general law is, as claimed by the 
plaintiff in error, the Judiciary Act of 1799, requires that no- 
tice of Sheriff’s sales shal] be given in one of the public gazettes 
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of the State, and shall also be advertised in three of the most 
public places in the County. Prince, 427. The reason ot this 
last requirement is obvious. It is to insure general notice, in 
order that the property might be brought fairly into market, and 
command its full value. Publication at three of the most public 
places in the County, was, in 1799, believed to be indispensable 
to give thorough notice of the sale. Then, there were compar- 
atively few gazettes published in the State, and they at remote 
points from many of the Counties, and had but a limited circula- 
tion. ‘The requirement, then, was a reasonable one. The rea- 
son of the law, in that regard, has, it must be admitted, to a 
great extent, ceased. Now newspapers are numerous and, par- 
ticularly those in which Sheriff’s sales are ‘advertised, have a 
very extensive circulation. Now, almost every citizen either 
takes or has access to a newspaper. ‘The law which requires 
sales to be advertised at three of the most public places in the 
County, has grown into disuse, and there is strength in the ar- 
gument, that it is obsolete. To hold it necessary, would be to 
destroy the title to a vast amount of property in this State. We, 
however, do not decide now that it is obsolete. In this case it 
is not necessary. The Sheriff’s sales in the County of Monroe 
are advertised, by a special Act, in the paper published at For- 
syth, in that County. That special Act does not require that 
they shall be also advertised at three of the most public places 
in that County. If the advertisement was ‘in accordance with 
the requirements of that special Act, it is, in our judgment, a le- 
gal advertisement. The special law for Monroe County must be 
considered as repealing the general law, so far as that County is 
concemed. ‘There is no pretence but that the advertisement, in 
this case, was in accordance with that special Act. We there- 
fore hold that it was legal, and that the defendants had notice of 
the time and place of the sale, and affirm the judgment on this 
head also. 
- {4.] If the failure to deliver the property at the time and place 
of the sale, was on account of anything said or done by the plain- 
tiff, amounting to a waiver of that obligation, it would be a good 
defence to the action. The defendants had the benefit of this 
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position before the Jury, for the Court gave it in charge to 


them. 
Other grounds of error are taken_in the assignment and bill, 


upon none of which could we send the case back. And as the 
points now ruled control this cause, we do not@onsider that they 
require a more particular notice. 

Judgment affirmed. 











No. 9.—Rowawn Spicer, plaintiff in error, vs. THe State oF 
Geore1, defendant. 


{1.] It isno plea for a surety, that a bond was obtained by duress. 
[2.] Bail is usually absoluée in the first instance; still, if the Magistrate has 
. been deceived, or taken insufficient bail, hemay require fresh sureties. To 
entitle the sureties in the second bond to their discharge, they must aver, in 
their plea, that the first bond was good and sufficient. Is this a good plea 
to the second bond? Quere. 

[3.] A recital in the judgment of forfeiture, that the principal and bail were 
called in open Court, and did not appear in terms of their undertaking, is 
sufficient. 

[4.] The judgment of forfeiture need not specify the amount of the bond. 


Scire facias, in Monroe Superior Court. Tried before Judge 
Starx, March Term, 1850. 


On the third day of April, 1847, William Spicer, at that time 
the Jailor of Monroe County, was arrested “for aiding in the 
escape of Josiah Hudgins from the common jail of said County, 
convicted and under sentence of death for murder.” He was 
brought before Benjamin King and Jonathan Johnston, Justices 
of the Peace in and for said County, and entered into a bond in the 
sum of $800, with Rowan Spicer as security, for his appearance 
before the Superior Court of said County, at the September 
Term following, to answer to said charge. 
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At March Term, 1848, the following judgment nist was taken 
and entered of record: 


Strate or GEORGIA 


vs. 
Wits Spicer, Bond to appear, &c. 


Rowan Spicer, 
It appearing to the Court, that when the aforesaid cause was 


called in open Court, the aforesaid William Spicer was three 
times called, and required to appear in Court and defend his 
cause, and he having failed so to do, and the said Rowan Spi- 
cer, security for William Spicer upon said bond, having been 
likewise three times called and required to produce the body of 
his principal, and he having failed so to do: whereupon it is 
ordered, considered and adjudged by the Court, that said bond 
be forfeited to the State of Georgia, and that the Clerk of the 
said Court issue scire facias, in the terms of the law, requiring 
the said William and Rowan Spicer to be and appear at the next 
Superior Court of said County, to show cause, if any they have, 
why final judgment should not be taken on said bond, for the 
amount of the same, as well as cost,” &c. 


On the 14th day of August, 1848, a scire facias was issued 
against the defendants, returnable to the September Term of said 
Court, 1848, calling upon the defendants to show cause why judg- 
ment should not be taken upon their bond. The judgment nisi 
and the bond were recited:in said scire facias. 

To this action, the defendant, Rowan Spicer, by his counsel 
pleaded specially, in substance, as follows: “ That plaintiff 
ought not to maintain his action against the defendant, because the 
said bond was unlawfully taken of this defendant, in this, that 
the said William Spicer, was, on the 18th day of March, 1847, 
required to enter into bond before the same Justices of the Peace, 
for his appearance before the Superior Court of said County, at 
September Term, 1847, to answer for the offence of aiding Hudg- 
ins to escape from the common jail of said County, and that the 
said William did enter into such bond in the sum of $800 
with Josiah Spicer, John W. Thomaston and B. M. Brantley, as 
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his securities, who then and there justified, upon demand of the 
prosecution and order of said Justices; that afterwards, to wit: 
on the 30th day of April, 1847, the said William Spicer was again 
arrested for the offence of permitting said Hudgins to escape 
from jail, whilst he, the said William, was keeper thereof; that, 
whilst under said second arrest, for the offence last aforesaid, the 
said William was required to give another bond, conditioned to 
answer at the Superior Court for the offence first aforesaid, and 
did accordingly execute the bond sued on, and gave the defend- 
ant, Rowan Spicer, as his security; which last bond, defendant 
alleged, was void and inoperative, because the Justices had no 
authority to require it, and no’ investigation being had before 
them, as to the sufficiency of the first bond given. 

On the trial of the cause, counsel for defendant moved the 
Court to strike defendant’s plea, which motion was granted, and 
the plea ordered to be stricken, and the defendant excepted. 

The plaintiff submitted in evidence the bond of William and 
Rowan Spicer, and then tendered the judgment nisi; to the in- 
troduction of which, counsel for defendant excepted. The Court 
overruled the objection, and the judgment mist was admitted in 
evidence, and counsel for defendant excepted, and on these sev- 
eral exceptions has assigned the following errors in the rulings 
and decisions of the Court below: 

1st. That the Court erred in striking out the plea of the de- 
fendant. 

2d. The Court erred in admitting in evidence the bond 
and judgment of forfeiture, (so called,) because there was no re- 
cord showing that William Spicer, the principal, was called-and 
did not appear. 

3d. The Court erred in admitting in evidence the above bond 
and. judgment, because it was not a sufficient judgment of for- 
feiture. 

Ist. Because there was no recital or statement of a bond 
having been given, nor what was the foundation of said bond. 

2d. Because the said judgment was void for uncertainty—the 
said judgment being for no amount, and in such general terms, 
that no judgment absolute could be rendered upon it. 
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Por and Tarps, for plaintiff in error. 


Sol. Gen. McCune, for defendant in error. 






By the Court.—Lumpxiy, J. delivering the opinion. 









[1.] This is a proceeding by scire facias upon a bond to an- 
swer to a criminal prosecution. The bail only was served. He 
pleaded specially to the action, to the effect that his principal had 
already given bond for his appearance. A demurrer to the plea 
was interposed and sustained, and this constitutes the first ground 
of complaint in the bill of exceptions. It is alleged in the plea, 
and by the demurrer admitted to be true, that William Spicer, the 
principal, was arrested and brought before the committing Ma- 
gistrates, for the offence of aiding in the escape of one Josiah 
Hudgins from the jail of which he, Spicer, was the keeper. And 
that he gave bend to answer to the charge ; that some short time 
thereafter, another warrant was issued against him, for the offence 
of permitting the prisoner, while in his custody as Jailor, to es- 
cape; that while under this second arrest, he executed the ob- 
ligation, which is the foundation of this action, and that he was 
discharged by the Justices. But the plea does not allege that 
the giving of this second bond by Wm. Spicer, was the condition 
of his discharge. Even if it did, it would constitute, we appre- 
hend, no sufficient defence for the bail, who acted voluntarily in 
the premises. Oro. C. C. 16. 
[2.] The plea is defective in another particular; it does not 
” aver, except argumentatively, that the jirst bond taken was good 
and sufficient in law. It states that the securities justified upon 
being required to do so, and that no proof was produced to the 
Court of Inquiry, and no investigation had as to the sufficiency 
of this first bond ; whereas, it should have affirmed, positively, 
that it was sufficient. Ordinarily, bail is absolute in the first in- 
stance; but if the magistrate be deceived, he may require fresh 
_ sureties. Hawk. b. 2, c. 15. 
[3.] Itis objected, that no judgment can be rendered upon the 
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scire facias—I1st. Because there was no record, showing that 
William Spicer, the principal, was called and did not appear. 
2d. Because the previous judgment of forfeiture was void for 
uncertainty ; the same being for no amount, and in such general 
terms, that no final judgment can be rendered on it. 

This Court, in Park vs. The State, (4 Kelly & Cobb,) held, that 
the record must show a judgment of forfeiture; and this fact is 
fully evidenced by this record. It recites, that William Spicer 
was called in open Court three times, and required to appear 
and defend his case, and that Rowan Spicer, the defendant, was 
called and required to produce the body of his principal, which he 
failed to do ; whereupon, their bond was declared to be forfeited, 
and the Clerk was ordered to issue a scire facias thereon, in terms 
of the law. 

By the Act of 1831, (Prince, 470,) it is provided that, whenev- 
er any person shall enter into any bond for the appearance of an- 
other to answer for any offence committed against the laws of 
the State, and shall fail to produce the body of his principal at 
Court, according to the tenor and effect of the bond, when re- 
quired to do so, that it shall be the duty of the Solicitor Gene- 
ral or proseétiting officer to forfeit said bond in the manner here- 
tofore practiced in this State. 

[4.] It is apparent, from the record before us, that all this has been 
done in this case. Counsel for the plaintiff in error, assuming the 
Common Law doctrine, as contained in Tidd, p. 1091, and other 
works of practice, that a scire facias is founded on a record, and 
consequently, must be restricted to it, insist that, inasmuch as the 
judgment of forfeiture does not set forth the amount of the bond, 
there can be no recovery. The answer to this is, that by the 
Statute which I have just recited, the Clerk is directed to issue 
the scire facias upon the bond, and that admitting the omission in 
_ the judgment of forfeiture to recite the amount of the bond to be 
fatal, by the English practice, still, it is fully obviated by our own 
legislation. 

Upon all the grounds, then, taken in the bill of exceptions, the 
judgment below must be affirmed. 
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No. 10.—Wituiams Ruruerrorp, Sr. plaintiff in error, vs. THE 
Executive ComMITTEE oF THE Baptist CoNVENTION OF THE 
State or GeoretA, for the benefit of the Mercer University. 


[1.] An instrument, under the hand and seal of the party executing it, im- 
ports a consideration in law, and a demurrer to the admissibility of such 
an instrument in evidence, for want of consideration, will be overruled. 


Debt, in Monroe Superior Court. Tried before Judge Srarx, 
March Term, 1850. 


The defendant in error brought an action of debt against the 
plaintiff in error, upon the following instrument : “In considera- 
tion of the importance of literary and religious institutions to the 
wellbeing of society, I hereby promise to pay to the treasurer 
of the Georgia Baptist Convention, or bearer, for the benefit of 
the Mercer University, the following sums, to-wit: Fifty dollars 
on the Ist of January, 1839; fifty dollars on the 1st of January, 
1840; fifty dollars on the 1st of January, 1841; fifty dollars on 
the 1st of January, 1842; fifty dollars on the 1st of January, 
1843 ; for the faithful payment of which sums, I hereby bind my- 
self, my heirs and assigns.” Witness my hand and seal, this 
3d day of April, 1838. 

Signed Wiuiams RutuerForp, [L. s. ] 

The two first instalments had been paid by the defendant. 

To this action, the defendant filed the’ plea of the want of con- 
sideration. On the trial of the cause, the counsel for defendant ob- 
jected to plaintiff’s giving in evidence the instrument. sued on, 
“on the ground that the paper, on its face, was void as a con- 
tract at law, for want of a legal consideration to support it.” 

The Court overruled the objection, and counsel for defendant 
excepted. 


Hammonp, for plaintiff in error. 


Princkarb, for defendant in error. 
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By the Court.— Warner, J. delivering the opinion. 


[1.] The defendant in the Court below demurred to the in- 
strument declared on, when offered in evidence, upon the ground 
that it was void as a contract in law, for want of a legal conside- 
ration to support it. The Court overruled the demurrer, and the 
defendant excepted, and now assigns the same for error here. 

The instrument set forth in the record is executed under the 
hand and seal of the defendant, and necessarily imports a con- 
sideration. In the case of a specialty, no consideration is neces- 
sary to give it validity, even in a Court of Equity. Chitty on 
Contracts, page 2. Chitty on Bills, 8. Fallowes vs. Taylor, 7 
Term Rep. 473. But itis said this rule is merely technical. Ad- 
mit it to be so, yet, we have no disposition to alter it, even had 
we the power to aid this defendant in making, what appears to 
us on the face of this record, to be an unjust defence against the 
payment of the plaintiff’s demand. 

Let the judgment of the Court below be affirmed. 





No. 11.—F rancis SorrEtt, executor of John B. Gaudry, plain- 
tiff in error, vs. Mizton M. Ham and Srepuen R. Ham, de- 


fendants in error. 


[1.] An executor may bring ejectment to recover lands, but his right to re- 
cover depends upon the will, and that must be produced as part of his title. 


[2.] A grant, in letters testamentary, of power to administer the goods and 
chattels, rights and credits of the testator, gives authority to administer the 
will also as to real estate. 


Ejectment, in Houston Superior Court. Tried before Judge 
Srarx, April Term, 1850. 
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This was an action of ejectment, brought by the plaintiff in 
error against the defendant, under the Act of 1847; for the re- 
covery of a tract of land lying in Houston County, and mesne 
profits. 

On the trial in the Court below, the plaintiff introduced in ey- 
idence a grant from the State of Georgia to James Gould, and a 
deed from Gould to John B. Gaudry. The plaintiff then read 
in evidence his letters testamentary, as follows :— 

GEoRGIA: 

By the Honorable the Court of Ordinary, for the County of 
Chatham, in the State aforesaid. To all to whom these pres- 
ents shall come, greeting; Know ye, that on the eleventh day 
of January, in the year of our Lord, one thousand, eight hundred 
and forty-seven, the last will and testament of John B. Gaudry, 
late of said County, in this State, merchant, deceased, was 
proved, approved and allowed of; the said deceased having, 
whilst he lived, and at the time of his death, been possessed of di- 
vers goods, chattels and credits, within the County and State 
aforesaid, by means whereof the approbation and allowing of his 
testament, and the power of granting the administration of all 
and singular, the goods, chattels and credits of the said deceas- 
ed, to this Court, is manifestly known to belong; and that the 
administration of all and singular the goods, chattels and credits 
of the said deceased, and of his testament, any manner of way 
concerning, is hereby granted and committed unto Francis Sor- 
rell, named executor in the said last will and testament, being 
first sworn on the holy Evangelist of Almighty God, well and 
faithfully to administer, and make a full and perfect inventory of 
all and singular, the goods, chattels and credits of the said deceas- 
ed, and to exhibit the same into the Clerk of the Court of Ordinary’s 
office, of the said County, in order to be recorded on or before the 
thirteenth day of April next ensuing, and to render a just and true 
account, calculation and reckoning thereof, when thereunto re- 
quired. 

Witness, the Honorable Anthony Porter, one of the said Jus- 
tices, this the 13th day of January, 1847. 

‘  Szasorn Goon, c. c. 0. c. c. [L. 8] 
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The plaintiff proved the locus and possession of the defendants, 
and the value of rent, and closed his case. 

Counsel for the defendants moved the Court for a non suit. 

Which motion was sustained by the Court, and a non-suit was 
awarded, “for the reason that these letters testamentary only 
gave the executor power over the “ goods and chattels,” “ rights 
and credits,” and this action, not being for the recovery of a term 
or other chattel interest, but being an action for the recovery of 
real estate. and mesne profits. 

To which decision, counsel for plaintiff excepted, and has as- 
signed error. 


Por and Nisset, for plaintiff in error. 
Gites, for defendants. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The plaintiff brought his action of ejectment for the re- 
covery of land, as executor of the last will and testament of John 
B. Gaudry. It was non-suited, on the ground that the plaintiff’s 
letters testamentary only gave him power over the goods and 
chattels, rights and credits of the testator, and therefore, he could 
not recover lands. Whilst we sustain the judgment of the Court, 
we do not sanction two propositions which seem to have been rul- 
ed by the Court. The first is, that the executor cannot bring 
ejectment for lands. We hold that he can, but that his right to 
recover, depends upon the will. The right of recovery will de- 
pend upon the fact, whether the lands have been bequeathed at 
all or not—they may not be. In that event, no night of action 
passes to the executor, and it may depend upon the character of 
the bequest of lands in the will. The will is, therefore, an indis- 
pensable part of his title, and must be produced on the trial. It 
was not produced, and for that reason we hold that the plaintiff 
was necessarily non-suited. On this ground alone, the judgment 
is affirmed. 

[2.] The other proposition is, that the plaintiff is not entitled 
to recover lands, because the letters empower him to administer 
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only the goods and chattels, rights and credits of the deceased. It 
is not necessary, to enable the executor to administer the real es- 
tate, that there should be an express grant of power to that effect 
in the letters. It would be better that they contain such a grant; 
but under our laws, the right to execute the will, both as to per- 
sonalty and realty, follows in the general grant of power to ad- 
minister the goods and chattels, rights and credits. Prince’s Dig. 
225, 233,241. 1 Kelly, 540. 3 Kelly, 105. 
Judgment affirmed. 








No. 12.—Wiuiam TERRELL, plaintiff in error, vs. Tue State 
oF Geore1s, defendant. 


[1.] It appearing, from the statement in the face of the indictment, that the 
Grand Jury were sworn, it is not competent, on a motion in arrest of judg- 
ment, to disprove the recital by aliunde testimony. 


Indictment for murder. ‘Tried before Judge Hit1, at March 
Term, 1850. 


At the September Term, 1848, of DeKalb Superior Court, a 
true bill for murder was found and returned by the Grand Jury 
against William Terrell, the plaintiff in error. At March Term, 
1850, the defendant was put upon his trial, and the Jury returned 
a verdict of voluntary manslaughter. 

The defendant, by his counsel, moved to arrest the judgment 
of the Court on two grounds: 

1st. Because the prisoner was not charged in the bill of in- 
dictment with having committed the offence of murder unLAw- 
FULLY. 

2d. Because the name of Patterson M. Hodge appeared as a 
Grand Juror in the bill of indictment, and it no where appeared, on 
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‘ the records of said Court, that said Patterson M. Hodge was sworn 


as a Grand Juror at that term of the Court, and that it appeared, 
from the certificate of the Clerk of said Court, that he was not 
sworn as a Grand Juror at said term of the Court. 

It appeared, from the certificate of the Clerk of the Court, that 
Patrick M. Hodge was sworn as one of the Grand Jury, at the 
term of the Court the said bill of indictment was found, to wit: 
September Term, 1848. 

The Court overruled the motion in arrest of judgment, and 
counsel for defendant excepted, and assigned error upon the sec- 
ond ground only. 


A. H. H. Dawson, for plaintiff in error. 
Sol. Gen. TrowEtt, for defendant in error. 
By the Court——Lumrxw, J. delivering the opinion. 


[1.] We do not find it necessary to express any opinion upon 
the merits of the objection taken to this proceeding. We are 
willing to concede, that it would have been valid if taken at the 
proper time and in the right way; for no man shall be held to 
answer for any capital or infamous offence, until he shall have 
been first charged with the same by a Grand Jury of the County, 
who have taken the oath prescribed to them by law. But wasit 
good in arrest of judgment? We think not. 

We understand that nothing is good in arrest of judg- 
ment, which does not arise from intrinsic causes appearing upon 
the face of the record. The record of this case commences with 
the bill, -and on the face of the indictment, it is stated that the 
Grand Juror, Patterson M. Hodge, was sworn. To controvert 
this recital, and to show that the Juror was not sworn, recourse is 
had to the minutes of the Court, at the beginning of the term, 
and to the certificate of the Clerk, neither of which are admissi- 
ble upon such a motion. The defendant, to take advantage of 
this irregularity, should have pleaded it specially in bar, upon 
the arraignment, (Prince, 660,) and before proceeding to trial. 
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I would not say that it would not be ground for a new trial, had 
the fact come to the knowledge of the defendant too late to 
make it available in any other way. 





No. 13.—Suerwoop R. Wormack, plaintiff in error, vs. Saran 
L. Rogers and Wiru1am A. Punten, administrators, &c. 
et al. defendants. 


[1.] Inadequacy of price, as a general proposition, will not, per se, be a suffi- 
cient ground to set aside a conveyance in a Court of Equity; yet, that cir- 
cumstance, taken in connexion with others of a suspicious nature, may af- 
ford such a vehement presumption of fraud, as will authorize the Court to 
set it aside. 


In Equity, in Troup Superior Court. Decision on demurrer, 
by Judge Hit, May Term, 1850. 


Sarah L. Rogers and William A. Pullen filed their bill, return- 
able to the Superior Court of Troup County, alleging, that in. the 
year 1848, Henry A. Rogers, of said County, died intestate, leav- 
ing Sarah L. Rogers and his sister, Lucretia Jane, then the wife 
of Pullen, his only heirs at law surviving; that before the death 
of the said Henry A. Rogers, to wit: in the year 1845, Collen 
Rogers, the father of Henry A. Rogers, died, leaving Sarah L. 
the said Henry A. and the said Lucretia Jane, his heirs at law, 
surviving ; that previous to his death, he executed his last will 
and testament, bequeathing his entire estate, after the payment 
of his debts, to be distributed amongst his said heirs ; that after 
the payment of his debts, amongst his property to be distributed, 
were twenty-six negroes, to-wit: George, Gift, Beverly, Peggy 
and her eight children, Elendor and four children, Mariah and 
her two children, Nancy and her four children, and Enoch, a boy, 
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in which the said Henry A. Rogers would have been entitled to 
an undivided interest, it being one-third part thereof. 

The bill alleges, that on the 5th day of January, 1848, a short 
time after the arrival at legal age of the said Henry A. Rogers, 
and while his said undivided interest in his father’s estate was 
yet in the hands of Thomas B. Greenwood, his executor, and the 
prospect of his recovering, remote and uncertain, on account of 
the demands in suit and then pending, by and against the said 
Greenwood, as executor, and the said Henry A. being of im- 
provident and extravagant habits, and pressed by his creditors 
with judgments, on some of which he was threatened with ca. 
sas. and being indebted, in some small amount to Sherwood R. 
Wormack, of said County of Troup, he was induced, by the said 
Wormack, to transfer and assign to the said Wormack the whole 
of his undivided interest in the said negroes ; that the price paid 
by the said Wormack was wholly inadequate and disproportion- 
ed to the value of the interest so conveyed. 

The bill charged, that the said Henry A. Rogers was over- 
reached and defrauded by the said Wormack in making said 
transfer, who was the uncle of the said Henry A. and in whom 
he reposed great confidence. : 

The bill charged, that some years before Henry A. Rogers 
came of age, Wormack, taking advantage of his youth and in- 
experience, procured from him, for some inadequate considera- 
tion, a bill of sale for one of said negroes, to wit: Beverly, long 
before the said estate was ready for distribution, and while it 
was in the hands of the executor for settlement, which said ne- 
gro, the said executor, for several years after the execution of 
said bill of sale, hired out, at public outcry, and the said Wor- 
mack influenced the said Henry A. Rogers, after each year’s hir- 
ing, to give his note for the amount for which the said negro 
hired ; that the notes so given formed a large part of the con- 
sideration for the conveyance of his interest in his father’s estate, 
executed by Henry A. Rogers to the said Wormack; that an- 
other item in said consideration consisted of a note made by Hen- 
ry A. Sarah L. and Lucretia Jane, for one hundred and seventy- 
five dollars, which note was not delivered up to the said Henry 
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A. Rogers, according to agreement, or if delivered up, was af- 
terwards fraudulently obtained by the said Wormack, and after 
the death of the said Henry A. traded by him to one James Bee- 
land. 

The bill charged, that complainants did not believe the said 
Wormack paid to the said Henry A. more than three hun- 
dred dollars for his interest in the negroes, and that said inter- 
est had recently been partitioned, and by the partitioners valued 
at thirty-eight hundred and seventy dollars. 

The bill alleged, that after the death of Henry A. Rogers, to 
wit : in the year 1848, Lucretia Jane, the wife of Pullen, died, 
and that he had been appointed administrator on her estate. 

That Wormack, as assignee of Henry A. Rogers, had hereto- 
fore commenced and was prosecuting his suit in Equity against 
Greenwood, executor of Collen Rogers, for his said interest in 
the negroes, and also against William A. Pullen, one of the com- 
plainants, as administrator of Henry A. Rogers, to prevent him 
from recovering and taking possession of the said Henry A.’s 
share of the said negroes. 

The bill charged, that complainant had offered and still offers 
to account to Wormack for the amount which was justly due 
him from the estate of the said Henry A. Rogers, so soon as the 
same can be ascertained and duly administered upon. The bill 
prayed that Wormack might be enjoined from proceeding in his 
suit against Greenwood, as executor of Collen Rogers, and com- 
plainant, as administrator of Henry A. Rogers; also, that he 
might be perpetually enjoined from any further proceedings at 
Law or in Equity, for the recovery of the said negroes, and Sher- 
wood enjoined from delivering or accounting to him for the same; 
also, that the said Sherwood, as executor, &c. should be decreed 
to account with and deliver to complainant, as administrator of 
Henry A. Rogers, the said share in the said negroes, to be duly 
administered for the benefit of complainants and the creditors ‘of 
Henry A. Rogers. 

To this bill, the defendant filed a general demurrer for want 
of Equity. 
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Upon the hearing of which, the Court overruled the demurrer, 
and this decision is assigned as error. 


Stepuens, for plaintiff in error. 
Butt, for defendants in error. 
By the Court.—Wanxnenr, J. delivering the opinion. 


Does the bill of the complainants make such a case as will en- 
title them to reliefin a Court of Equity? 

[1.] The conveyance sought to be set aside, was made by 
Henry A. Rogers to Wormack of a vested interest in the estate 
ot his deceased father. What the amount of that estate would be, 
after the payment of the debts or the time of its enjoyment i 
possession, was uncertain. Wormack, who was the uncle of Ro- 
gers, in whom he had great confidence, first procures a bill of sale 
from him of one of the negroes, to which, at that time, Rogers 
had no legal title. This pretended purchase took place some 
years before Rogers became of age; this negro was in the pos- 
session of his father’s executors, and was annually hired out by 
_ them. Wormack influenced young Rogers to execute to him a 
note, each year, for the amount for which this negro was annual- 
ly hired by the executors. It also appears that Henry A. Rogers 
was a profligate and extravagant young man in his habits; was 
pressed with debts by his creditors, some of which were in judg- 
ment, and threatened with ca. sas. Under these circumstances, 
Wormack procured from Rogers an assignment of all his inter- 
est in his deceased father’s estate, which has since been settled 
in the due course of administration, and the interest of each leg- 
atee ascertained and set apart—the share of Henry A. Rogers be- 
ing of the value of thirty-eight hundred and seventy dollars. The 
complainants also charge, that the defendant did not actually pay 
more for this interest of Henry A. Rogers in his deceased fath- 
er’s estate, than three hundred dollars. This is not an ap- 
plication to set aside this conveyance, on the part of the admin- 
istrators of Henry A. Rogers, for the benefit of his creditors. The 
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application is made by the legal reperesentatives of Henry A. 
Rogers, to have this conveyance set aside for their own benefit, 
as we understand the question. Inadequacy of consideration, as 
a general proposition, is not, per se, a sufficient ground to set 
aside this conveyance, although, as was remarked by Lord 
Thurlow, in Gwynne vs. Heaton, (1 Brown's Ch. Rep. 9,) the inad- 
equacy of the price paid, compared to the value of the property 
purchased, “is so gross and manifest, that it must be impossi- 
ble to state it to a man of common sense, without producing an 
exclamation at the inequality of it.” While we do not place our 
judgment exclusively upon the ground of the tadequacy of the 
consideration, yet, that circumstance, taken in connexion with the 
other facts charged in the bill, furnishes the most vehement pre- 
sumption of fraud. ‘The young man was extravagant and prof- 
ligate in his habits ; was pressed by his judgment creditors ; the 
defendant was his uncle, in whom he had great confidence ; he ex- 
hibited claims, for the hire of the negro, Beverly, against him for 
payment, and in procuring a conveyance of that negro from him, 
while under age, showed a capacity, at least, to take the advan- 
tage and overreach him in making contracts. The judgment 
of the Court below in overruling the demurrer, is sustained, both 
upon principle and authority. 1 Story’s Equity, 250, §246. Picket 
vs. Loggon, 14 Vesey, 214. Butler vs.. Haskell, 4 Dessausure’s 


Rep. 651. ; 
Let the judgment of the Court below be affirmed. 














DECATUR, AUGUST TERM, 1850. 65 
The Justices of the Inferior Court of Morgan County vs. Hemphill. 








No. 14.—Tue Justices oF THE Inrerion Court oF MorGan 
County, for the use of Moses Davis, administrator of Levi 
Butler, deceased, plaintiff in error, vs. ALPHONso HEMPHiLt, 
defendant. 


[1.] By the Act of 1820, in all the cases where, by the 53d sec. of the Act of 
1799, the Superior Courts are authorized to exercise the powers of a Court 
of Equity, a party shall not be driven to the forms of Equity, but may in- 
stitute his suit on the Law side of the Court, if he conceives that he can es- 
tablish his claim without resorting to the conscience of the defendant. 


[2.] The jurisdiction in all such cases is concurrent. 


Debt on guardian’s bond. Decided in Troup Superior Court, 
by Judge Hiti, May Term, 1850. 


The declaration alleged, that in the year 1831, the Court of 
Ordinary of Morgan County appointed one Thomas J. Butler 
guardian of Levi D. Butler, and that the defendant and one Bar- 
nabas Woolbright became securities on the bond; that by vir- 
tue of this appointment, Thomas J. Butler obtained the property 
of his ward, and appropriated the same to his own use; that the 
guardian subsequently died insolvent, without accounting, and 
there has never been any administration upon his estate; the 
ward, also, subsequently died, and Moses Davis was appointed 
his administrator. For his use, the action was instituted against 
the defendant alone, as security on the bond—the other security 
being beyond the jurisdiction of the Court. 

On the trial in the Court below, the defendant moved to non- 
suit the plaintiff, on the ground that it did not appear that any 
devastavit had ever been established against the principal obligor 
in the bond. 

The Court sustained the motion, and counsel for plaintiff ex- 
cepted. 


Hu, for plaintiffs in error. 
STEPHENS, for defendant in error. 
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By the Court.—Niszet, J. delivering the opinion. 


We have determined that the liability of the surety, on a guar- 
dian’s, executor’s and administrator’s bond, is ultimate, and that 
no recovery can be had against him, until there is a judgment 
or decree of a Court of competent jurisdiction against the princi- 
pal in his representative character. Our Act of 1820, authoriz- 
ing principals and sureties on such bonds to be sued in the same 
action, does not dispense with this judgment or decree. When 
that is had, it authorizes suit against the principal in his individ- 
ual character, and the surety or sureties in the same action ; but 
there, the principal must be first sued, or must be joined in the 
action with the surety, if he is within the limits of the State. That 
is, the surety cannot be proceeded against alone in but one in- 
stance, and that is, when the principal is not within the limits of 
the State. 6 Geo. R. 31. 

It is claimed im this case, that the principal being dead and in- 

lvent, and no administration on his estate, and those facts being 
averred in the declaration, the plaintiff may proceed at law to 
charge the sureties, although no judgment or decree has been 
had against him in his representative character, and although he 
has not been personally sued to insolvency, and is not a party to 
the action. This, clearly, cannot be done upon Common Law 
principles. In such a case, a Court of Common Law has no ju- 
risdiction. ‘The sureties are not liable there at all until, by judg- 
ment or decree, their principal has been charged with a devasta- 
vit, and sued personally to insolvency. Nor does the Act of 
1820 help the plaintiff. Since that Act, the judgment or. decree 
against the principal, in his representative character, is still indis- 
pensable ; and moreover, by the Act, he must be first sued, or 
must be joined with the surety, if within the State. There is re- 
lief for the plaintiff in Chancery. The necessity of the case, and 
its manifest equity, gives jurisdiction to Chancery. The law, by 
reason of its universality, affords no relief; therefore, Chancery 
will grant it. So this Court has held. 7 Geo. R. 552. 

[1.] Our Statute, however, we think, has repealed the Com- 
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mon Law in this regard, and in the case made, has given juris- 
diction to a Court of Law, concurrent with the jurisdiction of a 
Court of Equity. .Our judgment is, that the plaintiff has his op- 
tion to proceed at law, if he conceives that he can establish his claim 
without resorting to the conscience of the defendant, or go into 
Chancery. He elects at his peril. If he resorts to a Court of 
Law, he must abide the forms of proceeding—the law and the re- 
lief of that forum. The Statute, injudiciously, as I think and 
have before said, gives him the right, if, in his imaginings, he 
conceives that he can get along, to make experiments in a Court 
of Law. He takes the play at the hazard of having the piper to 
pay. The rule is, if a party has an ample remedy at law, he 
cannot go into Chancery ; and if he can go into Chancery, nev- 
ertheless, he can go into law, if he will. It is paradoxical, 
rather. We cannot, however, get over the broad grant of juris- 
diction to a Court of Law, by the Act of 1820. That is an Act 
declaratory of the 53d sec. of the Judiciary Act of 1799. That 
section specifies the cases in which the Superior Courts shall ex- 
ercise the powers of a Court of Equity. ‘The enumeration em- 
braces many of the powers of the Courts of Chancery in England. 
We have held, however, that the jurisdiction is not confined to 
the enumeration of powers specifically made, but by virtue of our 
adopting Statute, and authority given to exercise the powers of a 
Court of Chancery, “in all cases where a Common Law remedy 
is not adequate,” general Equity jurisdiction is conferred. 4 Geo. 
R. 423. The specification of the Act of 1799, of cases m which 
the powers of a Court of Chancery shall be exercised, are—I1st. 'To 
discover transactions between copartners and co-executors. 2d. 
To compel distribution of intestates’ estates, and payment of lega- 
cies. 3d. To discover fraudulent transactions, for the benefit of 
creditors. In addition to these, there is, as before stated, a broad 
grant of authority to exercise the powers of a Court of Chance- 
ry, “in all cases where a Common Law remedy is not adequate to 
compel parties, in any cause, to discover, on oath, all requisite 
points necessary to the investigation of truth and justice.” Prince, 
447. Now, although the last quoted clause is general, and em- 
braces all cases belonging to a class, that is to say, all cases 
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where a Common Law remedy is not adequate, yet it is an enu- 
meration of cases. It differs from the other enumerations, only 
in this—that it is more comprehensive. It is not much more 
generic in its character than some of them; for example, that 
which gives power to compel distribution of intestates’ estates 
and payment of legacies, which confers jurisdiction over the 
whole subject of intestacies and wills. Now, the General As- 
sembly of 1820, legislating upon this clause of the Act of 1799, 
and the subject matters therein embraced, have said, “ that from 
and after the passage of this Act, whenever, in any of the cases 
enumerated in the before recited section, (having before recited 
it,) a plaintiff or complainant shall conceive that he, she or they 
can establish his, her or their claim, without resorting to the con- 
science of the defendaat, it shall and may be lawful for any such 
plaintiff or complainant to institute his, her or their action on the 
Common Law side of the Court, and shall not be held to proceed 
with the forms of Equity.” . 

The ease made in this record, is a case where the Common Law 
not only affords no adequate remedy, but no remedy at all. It 
is, therefore, palpably a case enumerated in the Act of 1799, and 
by the Act of 1820, one of the cases where the plaintiff shall not 
be held to the forms of Equity; but if he conceives that he can 
make out his case without resorting to the conscience of the de- 
fendant, shall be at liberty to institute his suit on the Common 
Law side of the Court. Prince, 447. This is too plain to require 
further comment. 

{2.] The Legislature, whilst conceding jurisdiction to the 
Courts of Chancery in this case, have said that the plaintiff shall 
not be driven there, but may go intoa Court of Law. Whether 
he will go into the one Court or the other, the Legislature has 
left to his conception of the sufficiency of his remedy. Where the 
Legislature has placed the plaintiff, there we also locate and 
leave him. 

Let the judgment be reversed. 
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No. 15.—Henry P. Brawner, plaintiff in error, vs. LirrLeTon 
P. STERDEVANT, executors, &c. defendant. 


[1.] The old Common Law maxim, that a personal right of action dies with 
the person, still applies where a éort is committed to a man’s person, feel- 
ings or reputation, as for assault, libel, slander or seduction of his daughter. 


Scire facias, to make parties. In Troup Superior Court, de- 
cided by Judge Hit, at May Term, 1850. 


The plaintiff commenced his action for the seduction of his 
daughter, an ordinary, “ per quod servitiam amisit,” against one 
Winston Oliver. Pending the action, Oliver died, and the plain- 
tiff sued out a scire facias against the defendant, as his executor, 
to show cause why he should not be made a party defendant to 
the suit. 

The executor showed for cause, that the action being in form, 
“‘ ex delicto,” abated on the death of the defendant. 

The Court below sustained the showing, and gave judgment 
of abatement, and counsel for plaintiff excepted. 


Hit, for plaintiff in error. 
StrepuHens, for defendant. 


By the Court—Lumrxiy, J. delivering the opinion. 


This was an action by the father, for the seduction of his 
daughter. Pending the suit, the defendant died, and a scire facias 
was issued against his executor, to make him a party. The rep- 
resentative showed for cause, that it was a personal action for a 
tort, which abated on the death of the party, and the Court sus- 
tained the objection, and this judgment is assigned for error. 

[1.] We have struggled hard to maintain this proceeding, but 
find it,impossible to do so. The old Common Law maxim of 
actio personalis, notwithstanding the modifications made by the 
Statute of Edward, in relation to personal property, and the still 
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more recent Act of 4 William, respecting real estate, still applies 
where a fort is committed to a man’s person, feelings or reputa- 
tion, as for assault, libel, slander or seduction of his daughter. 
Broom’s Legal Maxims, 254. 

We must not, in this or any other case, permit our sympathy, 
or anything else, to draw us off from the position so early taken, 
and so firmly and uniformly adhered to by this Court, namely : 
that what is or is not sound policy, is a question for the Legisla- 
ture, and not for the Judiciary. The line between the legisla- 
tive and judicial power, should be kept constantly in view by 
both these departments, and never invaded or transcended by 
either. It is owr province to expound and apply, and not make or 
change the law. We protest alike against judge-made law, and 
the exercise of judicial power by the Legislature. 


No. 16.—Lovicx P. Hopyetr, plaintiff in error, vs. Witt1aM V. 
Tatum, defendant. 


[1.] Where a payment of money is made to the authorized agent of the princi- 
pal, it is, in law, equivalent toa payment made to the principal himself. 

[2.] The principal cannot, ofhis own mere authority, ratify the acts. of his 
agentin part, in regard to a particular transaction, and repudiate them as to 
the rest. He must either adopt the whole or none. 


Assumpsit, in Troup Superior Court. Tried before Judge 
Hitt, May Term, 1850. 


In May, 1844, the plaintiff in error, Lovick P. Hodnett, gave 
his promissory note to the defendant in error, Wm. V. Tatum, 
for seven hundred and twenty-five dollars. Hodnett resided in 
Georgia and Tatum in the State of Alabama. | 

On the trial in the Court below, it was in evidence, that some 
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time after the note became due, to wit: in May, 1844, Tatum 


sent one Jeremiah A. Spencer, as his agent, to Hodnett, to collect } 


of him a portion of the note, giving Spencer a blank order, to be 
by him filled with the sum that Hodnett should pay him, and the 
order thus filled, to be left with Hodnett as a receipt from Tatum. 
Spencer received of Hodnett four hundred dollars in bills on Ala- 


bama banks, which at this time, were at a discount, generally, * 


of some ten or twelve per cent. though receivable at par in pay- 
ment of State tax, and sometimes received at par by merchants. 
Spencer received the money from Hodnett at par, and filled the 
order accordingly. On the same day that Spencer, the agent, 


received the money from Hodnett, he paid it over to Tatum, who 


objected to receiving it at par. Spencer then informed him, that 
if he was not willing to receive it at par, he should return it to \ 
Hodnett. Tatum refused to return the money, and also refused to | 
receive it at par, and entered it on the note, as received at ten per 
cent. discount. The balance of the note had been paid off. 

The discount on the $400 constituted the subject matter of 
litigation in the Court below. 

The Court charged against the defendant, Hodnett, in the 
Court below, and the Jury returned a verdict accordingly. 

The defendant, by his counsel, moved for a new trial on the 
grounds— 

1st. Because the Court erred in not charging the Jury, that if 
Spencer received the money on Alabama banks, as agent for 
plaintiff, without objections, and receipted Hodnett, or filled out 
the order at par value, that plaintiff was bound by such act of his 
- agent. 

2d. Because the Court erred in charging the Jury, that plaintiff } 
had a right to receive the money of his agent and retain it at the | 
customary discount, without offering to return it to defendant, 
or giving him notice of his unwillingness to receive it at she \ 
value. : 
3d. Because the Court erred in charging the Jury, that plaintiff, 
if he objected to receiving the money at par, was not bound to 
return it to defendant. 


| 
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4th. Because the verdict of the Jury was contrary to the evi- 
dence. 

The Court overruled the motion for a new trial on all the 
grounds taken, and counsel for defendant excepted. 


Hit and Wiixes, for plaintiff in error. 
_ Srepuens, for defendant. 
By the Court.—Wanrner, J. delivering the opinion. 


[1.] The only question in this case is, whether Tatum was 
bound by the act of his agent, Spencer, in receiving the Alaba- 
ma money at par value. The money was received by Spencer, 
the special agent of Tatum, from Hodnett, at its par value, and 
by Spencer paid over to Tatum, with a knowledge that it was so 
received from Hodnett. 

Spencer was the agent of Tatum, to receive the payment of 
the money due on Hodnett’s note, and he received four hundred 
dollars in Alabama money, without objection, which, according’ to 
the written order given by Tatum to Hodnett, requesting him 
to pay the money to Spencer his agent, was to be credited on 
his, (Hodnett’s) note. 

The payment to Spencer, the agent of Tatum, by Hodnett, 
was, in law, equivalent tothe payment of the money by Hodnett to 
Tatum himself. The payment to the authorized agent of Tatum, 
was, in law, a payment to him. Story’s Agency, 126. 2 Kent's 
Com. 629. Besides, the money was paid by Spencer to Tatum, 


' who received it, knowing it was received from Hodnett at par 


value, and of his own mere authority, credited on the note at ten 


' per cent. discount. 


[2.] The principal cannot, of his own mere authority, ratify 
the transaction of his agent in part, and repudiate it as to the 
rest; he must either adopt the whole, or none. Story’s Agency, 
245, §250. Ifhe did not intend to ratify the act of his agent in 


receiving the Alabama money, he ought to have returned it with- 
| in a reasonable time, and not have retained it upon his own = 
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trary terms. When a principal, with a knowledge of all the facts, 
adopts the acts of his agent, he cannot afterwards impeach his 
conduct. Cairnes & Lord vs. Bleuker, 12 John. Rep. 305. We 
are of the opinion that the principal was bound by the act of his | 
agent, in receiving the money in this case, and especially is he 
so bound, after receiving the money from his agent and retain- ' 
ing it. 

Let the judgment of the Court below be reversed. 











No. 17.—Barnarp Brapy, plaintiff in error, vs. Tuomas Davis, 
jailor, defendant. 


{1.] A warrant to arrest a person accused of crime, before indictment, must 
specify the offence and the authority under which it is issued—the person who 
is to execute it and the person to be arrested; and the warrant of commit- 
ment must describe the offence plainly and fully. and the time and place of 
its commission. 


[2.] A bench warrant and a warrant of commitment, after indictment, are suf- 
ficient, if they recite the fact of indictment and describe the offence gene 


rally. 


Motion to discharge on writ of habeas corpus. Decided by 
Judge Hit, at Chambers, June 5th, 1850. 


The plaintiff in error, being confined in prison in Troup Coun- 
ty, sued out a writ of habeas corpus, and on the hearing, the jail- 
or showed, as authority for his detention, a bench warrant and the 
mittimus of the magistrate, and further stated, in his return, that 
the offence with which prisoner was charged, was “ peddling 
without a license.” Both the warrant and mittimus stated the 
offence simply as a misdemeanor, founded on the special present- 
ment of the Grand Jury of Troup County. Neither stated the 
particular misdemeanor, or the time and place when and where 
committed. 3 

vot ix 10 
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The piaintiff in error, by his counsel, moved for a discharge 
on two grounds— 

Ist. Because it appeared that the prosecution was not in ac- 
cordance with that portion of the Statute prescribing the method 
of proceeding i in such cases—there being no affidavit as required 
by such Statute. 

2d. Because neither the crime of which the prisoner was ac- 
cused, nor the time and place when and where such crime was 
committed, were plainly and clearly set forth in either the war- 
rant of arrest or the mittimus, and the arrest and imprisonment of 
the prisoner was illegal. 

The Court overruled the motion, and ordered the prisoner to be 
recommitted, on failure to give bond and security, in the penalty 
of $400 

To which decision, counsel for the defendant excepted, and as- 


signed error. 
Hut, for plaintiff in error. 
Strepuens, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


It does not appear, as claimed by counsel for the plaintiff in er- 
ror, that the prosecution, in this case, was instituted under the 
Act of 1824. If it did, it would be still a matter of doubt, 
whether a person is not liable to presentment for the offence cre- 
ated by that Act. It is not worth while, however, to discuss that 
question, because the Act of 1845 creates the offence with which 
the plaintiff in error is charged, to wit: peddling without a li- 
cense. That Act makes such peddling a misdemeanor, and pre- 
scribes no form of procedure. The Grand Jury may, therefore, 
present for that offence. The first ground of error is not sus- 
tainable. Acts of 1845, page 36. 

Nor do we think the second ground well founded. The ob- 
jection to the warrant is, that it does not plainly and clearly set 
forth the offence, and the time and place when and where it was 
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committed. ‘The same objection is made to the mittimus. This 
was a bench warrant, issued by the Circuit Judge. It is founded 
on a special presentment of the Grand Jury of Troup County. It 
recites that the plaintiff in error was presented at the May Term, 
1850, for the offence of a misdemeanor. The mittimus recites 
the same facts following the warrant. 

[1.] A warrant issued before indictment must specify the of- 
fence charged—the authority under which it issues—the person 
who is to execute it, and the person to be arrested. 1 Russell 
on Crimes, 618. And it is necessary that the mittimus or war- 
rant of commitment set forth the particular species of crime al- 
leged against a party with convenient certainty. This, for seve- 
ral reasons, but chiefly, that if the party be brought up for dis- 
charge or bail on habeas corpus, the Court may be enabled to 
judge whether or not he be guilty of the offence charged. 11 
Stra. 304, 318. 2 Wils. 158. Cro. Jac. 81, ’2, Hawk. b. 2, 
c.16, $16. 1 Hale,584. 2 Ibid, 122. 2 Inst. 52. 14 East. 
70, 2,73. 1 Chitty’s Cr. Law, 90. Our own Statute requires 
that the offence, and time and place of committing it, shall be 
plainly and clearly set forth in the warrant of commitment. Prince, 
616. Such is the law as to warrants before indictment. 

[2.] But these warrants are after presentment or indictment ; they 
stand upon different ground. If the accused, after indictment, is 
in Court or in custody, as soon as convenience admits, he is ar- 
raigned and put upon his trial ; if not, process must issue to bring 
him into Court. It is so called, because it proceeds or issues 
forth, in order to bring the defendant into Court to answer, and 
signifies the writs or judicial means by which he is brought in; 
and that proceeding, which, before indictment, is called a war- 
rant, is, after the indictment found, called process. Its object is 
simply to bring the accused into Court, and when so brought 
in, he is retained by bail or commitment. Every Court which, 
by law, can hear and determine offences, can issue process to 
bring the accused in to answer. At Common Law, in cases of 
misdemeanors, the bench warrant could issue to bring the accus- 
ed in during the assizes, and after the sessions, upon the appli- 
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cation of the prosecutor, the clerk was bound to grant a certifi- 
cate of the indictment having been found, upon which any Judge 
of the King’s Bench, or Justice of the Peace of the County, 
would grant a warrant. By Statute of 48 Geo. III. the power to 
issue the warrant is extended to all offences under the grade of 
treason and felony. Our Superior Courts, having jurisdiction to 
hear and determine in criminal cases, upon Common Law prin- 
ciples, and by statute, may, after indictment, issue the process 
called a bench warrant, to bring the defendant into Court. 1 
Chitty, 276, 280. The warrant, in this instance, and the mitti- 
mus, do not recite that an indictment has been found; but that 
does not vary the principles which apply to this case. They re- 
cite that the Grand Jury did, at the term of the Court designated, 
find a special presentment against the plaintiff in error, for a mis- 
demeanor. This presentment differs from an indictment only, 
in its being, in the first instance, taken by the Grand Jury. It 
is in the nature of instructions for the indictment, and when de- 
livered into Court, it is the duty of the State’s officer to make 
out an indictment thereon, to which, without further inquiry by 
the Grand Jury, the accused must answer. 1 Chitty’s C. L. 134. 
It is equivalent to an indictment for the purpose of bringing the 
accused into Court. The law presumes that the State’s officer 
has done his duty, and that the indictment has followed the 
presentment. .The process is based, in all such cases, upon 
the presentment. That must be as full as the indictment it- 
self, for the defendant cannot be indicted but according to the 
presentment. By the presentment, as by the finding of a true 
bill in other cases, the defendant is already found, probably, guil- 
ty. Now, the presentment being in Court, upon that, the Court, 
cognizant of its own records and files, can issue the process to 
bring the accused to trial. Considering, then, the ground upon 
which, and the object for which it issues, it is alone necessary 
that the process should recite the presentment and the crime gen- 
erally. ‘The specifications as to time and place, and the descrip- 
tion of the offence, is in the presentment and indictment ; or if 
not, the defendant cannot be convicted. And if the defendant 
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is committed, the warrant of commitment need only follow the 


bench warrant. 
Let the judgment be affirmed. 





No. 18.—Henry Jackson, plaintiff in error, vs. Bensamin H. 
Gray and another, defendants. 


[1.] Where G obtained the legal title to land, as security for the money ad- 
vanced by him to R, the vendor, for J, the vendee, promising to re-convey the 
same to J,on the repayment of the sum so advanced, with 20 per cent. in- 
terest, but fraudulently sold the land to another, who bought with notice: 
Heid, that under such circumstances, a Court of Equity would adjudge the 
defendants trustees for the party defrauded, and decree a specific perform- 
ance of the contract, or pecuniary compensation for the property. 


In Equity. Decided by Judge Starx, May Term, 1850, of 
Houston Superior Court. 


This was a bill filed to compel specific performance. 

The bill alleges that the complainant, Henry Jackson, was the 
owner, in fee simple, of lot of land No. 165, in the 5th district of 
Houston County ; that in the year 1843, Alger, as Constable, 
levied on said lot of land, by virtue of fi. fas. issued from a Jus- 
tice’s Court—there being personal property in the possession of 
complainant, more than sufficient to have satisfied said fi. fas. 
In the month of May, 1843, the land was sold at public outcry, 
by the Sheriff of Houston County, when Charles H. Rice was 
the highest bidder, and the same was knocked off to him.. Rice 
took no titles from the Sheriff, and allowed the complainant to 
remain in possession of the land, under a parol contract to the 
effect, that if, in three weeks from the time the land was sold by 
the Sheriff, complainant would pay to Rice the sum of $450, 
Rice was to relinquish all claim to the same to the complainant. 
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The bill charges, that complainant applied to Benjamin H. 
Gray, who was at the time a money lender, and proposed to 
him to advance the money to Rice, as a loan to complainant, who 
should remain in possession of the land, while Gray was to take 
titles to the land from the Shenff, as security for the money so 
advanced, which were to be re-conveyed to complainant, provid- 
ed complainant paid to Gray $480 by the Ist day of January, 
1844. 

The bill alleged, that Rice abated fifty dollars from the origin- 
al amount proposed to be taken for the benefit of complainant ; 
that the contract with Gray, owing to the confidence reposed in 
him by complainant, was not reduced to writing ; that Gray pro- 
cured a deed to be executed to him from the Sheriff, without any 
condition, and failed to give to complainant any defeasance or 
counter deed—all with a view to defrauding complainant. 

The bill charges that within the time specified, to wit: on the 
Ist day of December, 1843, complainant tendered or offered to 
pay to Gray the sum of four hundred dollars, with interest there- 
on, at and after the.rate of 20 per cent. per annum, which he re- 
fused to receive. 

The bill charges, that on the 10th day of October, 1843, while 
complainant was still in possession of said land, by virtue of his 
contract with Gray, the latter sold said land to Isaac Alger, for 
the sum of seven hundred dollars—the said Alger purchasing with 
a full knowledge of the agreement existing between complain- 
ant and Gray. 

Complainant offered, in his bill, to pay to Gray the amount 
of money agreed to be paid him for the land, and charged con- 
federacy between Gray and Alger, to defraud him out of the 
land. 

To this bill, an amendment was subsequently filed, which al- 
leged that although Rice, on the day of Sheriff’s sale, was the 
highest bidder, yet no money was ever paid by him, in compli- 
ance with such bid, and that no note or memorandum was ever 
made of the sale or bid. 

By their answer, the defendants admitted the purchase, by 
Rice, of the land, at Sheriff’s sale, but denied any knowledge of 











DECATUR, AUGUST TERM, 1850. 79 


Jackson vs. Gray and another. 








a contract between Rice and the complainant, as charged in the 
bill. The answer also denied all the obligations in the bill, as to 
Gray’s advancing the money to Rice for the land, for the benefit 
of complainant, or as a loan to him. 

In their answer to the amended bill, which came in dniiog the 
term of the Court at which the cause was tried, the defendants 
pleaded the Statute of frauds. 

On the trial, counsel for complainant moved to strike said plea, 
on two grounds— 

1st. Because said plea was filed too late. 

2d. Because the plea was not set up in bar of the relief pray- 
ed for by the original bill, but was embodied in the answer to the 
amended bill. 

The Court proposed to allow the complainant to continue the 
cause on the ground of surprise, which was declined, and the 
objections to the plea were overruled. To which counsel for 
complainant excepted. 

The bill and answer having been read to the Jury, counsel for 
defendant moved to dismiss the bill for want of equity, which 
motion was sustained by the Court, and complainant excepted. 


Kine, Hatz and Roeers, for plaintiff in error. 
Warren and Scarsorouen, for defendants. 
By the Court.—Lumrxty, J. delivering the opinion. 


[1.] Should the complainant’s bill have been dismissed for 
want of equity? What are the facts in this case? Henry Jack- 
son, the complainant, was the owner of lot No. 165, in the 5th 
district of Houston County. One Henry Feagan, having some 
Justices’ Court fi. fas. against Jackson, caused them to be lev- 
ied by Isaac Alger, a Constable, on the lot of land which was 
sold by the Sheriff, on the first Tuesday in May, 1843; and 
Charles H. Rice, being the highest bidder, the same was knocked 
off to him at the sum of $230. No money was paid at the time. 
Subsequent to the sale, an agreement was entered into between 
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Rice and Jackson, by which the latter was to retain the proper- 
ty, provided he would pay Rice $450 in three weeks; and by 
virtue of this arrangement, Jackson remained in possession of the 
premises. Not having the money himself, Jackson applied to 
Benjamin H. Gray, a cash capitalist and money lender, who 
agreed to advance the $450 to Rice for Jackson, provided he 
would refund the amount, with 20 per cent. interest, on or before 
the Ist of January, 1844, and Gray was to take a deed to him- 
self, as security for the loan. Gray paid the purchase money to 
Rice—Rice deducting $50 from the price, through kindness to 
Jackson, and a Sheriff’s deed was made to Gray. The bill charg- 
es that Gray had nothing to do in making the conrtact, but acted 
solely as the friend and trustee of Jackson in paying the money. 
Within. the time specified, to wit: on the first of December en- 
suing, Jackson tendered to Gray principal and lawful interest 
and usury, and demanded titles. But Gray, in the month of Oc- 
tober preceding, sold the land to Isaac Alger, the Constable, for 
$700, who ejected Jackson from the premises. The bill charges 
that Alger had notice of all the equities between the parties, and 
that the land is worth $1000; and it seeks to cancel the deed 
from Gray to Alger, and to have a conveyance executed to the 
complainant, or to have the value of the land paid the complain- 
ant, together with the rents, issues and profits which have ac- 
crued since his eviction. Is this contract void by the Statute of 
frauds ? 

Most clearly not. The parol agreement has been so far per- 
formed, that a Court of Equity will compel its execution. The 
price paid to Rice for the land, was the money of Jackson. He 
borrowed it of Gray for that purpose, giving him twenty per cent. 
on the loan, and a deed to the land, as security for its re-pay- 
ment at a time designated. Re-payment was tendered within 
the time stipulated. Gray then held the title as trustee for Jack- 
son. 

But again, Jackson’s possession was neither wrongful nor 
independent of the contract with Rice, but under and by virtue 
of that contract. It was not by virtue of his original ownership 
or tenancy, but solely and exclusively under and by virtue of 
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the subsequent agreement between Rice and himself. Under 
the facts alleged in this bill, could Rice, before payment, or 
Gray, afterwards, have treated Jackson as a trespasser, had he 
gone into possession under this contract? Certainly, if this 
parol contract is to be deemed a nullity. And yet, if it can be 
established by clear and competent proof, a specific perform- 
ance will undoubtedly be decreed, as upon every principle of jus- 
tice it should be. 

Cameron vs. Ward, (8 Geo. Rep. 245,) was a weaker case than 
this; and yet this Court, very properly holding that the Statute 
was enacted to prevent fraud, and not to protect it, determined that 
the bill made a proper case for Equity jurisdiction, and that the 
defendants who had there, as here, obtained the title as securi- 
ty for the money advanced by them for the complainant, should 
be held as trustees for the party defrauded, and should not be al- 
lowed to shelter themselves under the Statute. 

And I would take occasion to remark, that while we renounce 
all claim to a latitude of jurisdiction in such cases, and do not 
feel at liberty to depart from the settled course of adjudications 
upon the Statute of frauds, yet, that under our Special Jury sys- 
tem, so far from construing the Statute strictly, we are rather in- 
clined to give a liberal construction to the exceptions which have 
been established to withdraw cases from its operation, believing, 
as we do, that in this way we shall best subserve the purposes 
of justice and honesty. 

And taking this view of the main question, it becomes unne- 
cessary to decide any other made in the record. 

Let the judgment be reversed. 


VoL 1x 1l 
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No. 19.—AtFrep WE LLzorw, plaintiff in error, vs. Ropert Bon- 
NER, defendant in error. 


[1.4 Where B obtained a judgment against W for $1200, and subsequently 
thereto, W purchased two judgments against B for the’sum of $1384, and 
took a written assignment thereof, and filed his bill to have the latter judg- 
ments set off against the former, as a satisfaction of the same: Held, that 
according to the provisions of the Judiciary Act of 1799, it should afirma- 
tively appear, that there were no other judgment liens upon the defendant’s 
property, before a Court of Equity would interfere and decree satisfaction 
ofa particular jadgment out of the defendant’s property, and that, accord- 
ing to the facts stated in the complainant’s bill, he had an ample and ade- 
quate remedy at law, to obtain satisfaction of his judgments out of the prop- 
erty of the defendant. 


Application for an injunction to Judge Hm. Refused at 
Chambers, June 29th, 1850. 


The bill alleged that Robert Bonner, the defendant, at the 
February Term, 1850, of Merriwether Superior Court, recovered 
a judgment against the complainant, for the sum of twelve hun- 
‘dred dollars damages, whereon an execution had been issued, 
which was then in the hands of the Sheriff, to be enforced by 
levy and sale. 

The bill further alleged, that on 26th day of March, 1850, the 
complainant, in good faith, and for a valuable consideration, pur- 
chased from the surviving partners, in the firm of Millers, Rip- 
ley & Co. two executions against the defendant and one Seymour 
R. Bonner, amounting in the aggregate, at the date of the judg- 
ments, to the sum of thirteen hundred and eighty-four dollers, and 
which were transferred to the complainant by written assign- 
ments. Upon each of these executions, there were returns of 
“no property,” by the proper officer; that Seymour R. Bonner, 
one of the defendants, is beyond the jurisdiction of the State, and. 
insolvent. 

The bill further alleged, that complainant, by his counsel, had 
proposed to the defendant to set off the executions which he held 
against defendant and Seymour R. Bonner, against the execu- 
tion in favor of the defendant against complainant, then in the 
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hands of the Sheriff; that this proposition was rejected, and asa 
pretence, the bill alleges, that the defendant stated that his coun- 
sel had a claim upon the amount of his recovery against the 
complainant for their professional charges, in prosecuting the 
suit upon which said judgment was founded. 

The bill further alleges, that complainant purchased the exe- 
cution from Millers, Ripley & Co. without any notice of any such 
claim on the part of Bonner’s counsel. 

The bill prays that the executions may be set off against each 
other, and that defendant may be restrained from assigning or 
further prosecuting his execution against the complainant. 

Judge Hill refused his sanction to the injunction, and counsel 
for complainant excepted. 


SLaueuTer and Russet, for plaintiff in error. 
W. Doveuerty, for defendant in error. 
By the Court—Wanrner, J. delivering the opinion. 


[1.] The assignee of the judgments occupies precisely the 
same position, as to all his legal rights, as did the original plain- 
tiffs against the property of the defendant, and has the same 
right to collect the same for his own use and benefit, in as full 
and ample a manner as the original plaintiffs could have done, if 
no such transfer or assignment had been made. Prince, 465. 
That judgments may be set off, both at Law and in Equity, is 
admitted ; but the latter Court has no jurisdiction, when, from 
the facts of the case, the complainant has an ample and adequate 
remedy in the Common Law Courts. 

In this case, it appears from the record, that complainant was 
not the owner of the judgments against Bonner, until after the 
rendition of the judgment in favor of Bonner against him. ‘The 
judgment in favor of Bonner against Wellborn, the complainant, 
was rendered in February, 1850. In the month of March there- 
after, the complainant purchased and obtained an assignment of 
the judgments against Bonner. At law, both parties were enti- 
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tled to the process of execution, to enforce the payment of their 
respective judgments. The complainant, who is the assignee of 
the judgments against Bonner, asks the interference of a Court 
of Equity to restrain the collection of Bonner’s judgment against 
him, and that the judgments which he holds against Bonner may 
be set off, and operate as a satisfaction of the judgment obtained 
by Bonner against him. Each party holds a judgment against 
the other at this time, but there was no mutual indebtedness be- 
tween the parties at the time of the rendition of the judgment in 
favor of Bonner against Wellborn. Wellborn, as the assignee of 
Millers, Ripley & Co. has the same right to collect the judgment 
and execution assigned to him, for his own use and benefit, in as 
ample a manner as the original plaintiffs could have done. 
According to the Judiciary Act of 1799, all the property of 
the defendant is bound by the judgment from the date thereof. 
Prince, 426. Bonner sues out his execution against Wellborn, 
and the Sheriff collects the money ; the money is in the custody 
of the law; the money is the property of Bonner, and subject to 
the payment of his debts. What is to hinder Millers, Ripley & 
Co. from placing their judgments in the hands of the Sheriff, 
with notice to retain the money until the next term of the Court, 
and then, for the money to be distributed according to the re- 
spective liens upon it, ereated by law? The complainant, 
who is the assignee of Millers, Ripley & Co. has precisely the 
same right; and then, all the liens created by law will be con- 
sidered and ‘adjudicated accordingly. But suppose a Court of 
Equity should interfere in favor of the complainant, who is a pur- 
chaser of a judgment lien upon the defendant’s property, subse- 
quent to the rendition of the defendant’s judgment against him, 
and decree a set off or a satisfaction of the defendant’s judgment, 
with the judgment so purchased by the complainant, it will be 
perceived, that if this is allowed to be done, a junior judgment 
might be purchased, and satisfaction had thereof out of the de- 
fendant’s property, to the exclusion of other judgment creditors, 
who might have a prior lien upon the property of the defendant, 
and thereby defeat the provisions of the Judiciary Act of 1799. 
It is true, it does not appear on the face of this record, that there 














DECATUR, AUGUST TERM, 1850. 85 


Wellborn vs. Bonner. 








are any older judgment liens against Bonner than the one sought 
to be set off; but in our judgment, it ought, at least, to be made 
affirmatively to appear, that there are no other liens of older date 
upon the defendant’s property, before a Court of Equity should 
interfere, to appropriate the defendant’s property, in satisfaction 
of a particular judgment, in view of the special provisions of our 
Judiciary Act of 1799. The sole object of the complainant’s bill 
is, to have two judgments, which he has purchased from the 
original plaintiffs, satisfied out of the property of the defendant, 
Bonner, which the latter is entitled, by law, to receive from the 
complainant. Now, whether this satisfaction is to be obtained 
under the name of a set off, or by any other name, the effect is 
the same ; it is to extinguish Bonner’s judgment against Wellborn 
with the two judgments which the complainant has purchased 
since the rendition of that judgment against him in favor of Bon- 
ner. Wellborn’s two judgments, which he holds as assignee, are 
to be satisfied out of the defendant’s property, without it being 
made affirmatively to appear to the Court that there are no other 
liens created by law which would be entitled to satisfaction. Be- 
fore a Court of Equity should interfere, under our law, to decree 
the satisfaction of a particular judgment out of the property or ef- 
fects of a defendant, by way of set off, or otherwise, according to 
the facts as made in this case, it should clearly be made to ap- 
pear that there is no other judgment lien which can claim priori- 
ty of payment and satisfaction. Believing, as we do, that the 
complainant has an ample and adequate remedy at law, to ob- 
tain satisfaction of his judgment, according to the case made by 
his bill, we affirm the judgment of the Court below. 
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No. 20.—CariLeton WELLBorN and James Duncan, plaintiffs in 
error, vs. THomas Wruiams ef al. defendants. 


[1.]*The lien of the vendor for the purchase money will not be enforced in 
favor of the assignee of the notes given therefor. 


In Equity, in Houston Superior Court. Decided by Judge 
Srarx, April Term, 1850. 


This was a bill filed by the complainants, to enforce a vendor’s 
lien. 

The bill alleges, that in the year 1838, one John Martin sold to 
T. and S. Williams a lot of land in the County of Houston, who 
executed to the said Martin their two promissory notes for seven 
hundred dollars each, as a part of the purchase price therefor. 
One of the notes was made payable on the 25th day of Decem- 
ber, 1838 ; the other, twelve months thereafter. Martin subse- 
quently obtained judgment against T. and S. Williams on the 
first of said notes, upon which execution issued. 

The bill alleges that afterwards, for a a valuable considera- 
tion, Martin assigned and transferred to complainants the said 
judgment and execution, and also transferred to them the other 
note, on which they afterwards obtained judgment; that the 
execution in favor of Martin had been levied upon the land. 

The bill alleges that T. & S. Williams, in a short time after 
the sale of said land, became insolvent, and have ever since 
been unable to pay their debts. The bill further alleges, that 
Wiley, Parish & Co. anda number of other creditors, had obtain- 
ed judgments against T. & S. Wiliams, which were of older 
date than complainants’, but that the most of the notes, upon 
which said judgments were predicated, were made previous 
to the sale ofthe land. The prayer of the bill was, that 
the land sold by Martin to T. & S. Williams, or the pro- 
ceeds thereof might, by decree, be declared to be subject to the 
claims of complainant, in preference to the judgments of other 
creditors, and they perpetually enjoined from levying upon said 
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land or claiming the proceeds thereof, when sold, until the claims 
of complainants are discharged. 
To this bill, the defendants filed a demurrer on several grounds. 
The Court sustained the demurrer on the ground that the 
transfer and assignment of the note and judgment, the evidence 
of the purchase price of the land in complainant’s bill mention- 
ed, without any assignment or contract for the assignment of 
the vendor’s lien, does not carry with said transfer of said note 
and judgment the vendor’s lien, so as to enable the assignee to 
set up the same and dismissed the bill. 
To which decision of the Court counsel for complainants ex- 


cepted. 
Rocers, Powers and Gires for plaintiff in error. 


Hines, Kitten and Powers & Wauittte for defendants in 


error. 
By the Court—Nisset, J. delivering the opinion. 


[1.] The judgment of this Court is invoked to extend the 
vendor’s lien for the purchase money to the assignee of the 
note given for the purchase money. 

This was a naked assignment by the vendor of one of the 
notes of the vendee, given for the purchase money, and of a 
judgment founded on the other note—there being two. There 
was no indorsement or undertaking to be liable, of any kind, on 
the part of the vendor, and no contract or agreement by which the 
lien was assigned. ‘The question is, whether, upon a naked 
assignment of the notes of the vendee, the lien of the vendor at- 
taches to the notes in the hands of the assignee. Upon prin- 
ciple and authority, our judgment is, that it does not. 

I admit that a contrary idea is sustained by some of the anal- 
ogies of the law. Generally, for example, the incidents follow 
the principal. The transfer of a note, secured by a mortgage, car- 
ries with it the mortgage security. But the vendor’s lien is . 
peculiar; it is sui generis, and distinguished from those things 
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to which it bears some resemblance. Mr. J. Story and Lord 
Elden trace it to the Civil Law. By the Roman Law, the vendor 
of property had a privilege or right of priority of payment, in the 
nature ofa lien on the property for the price for which it sold, 
not only against the vendee and his representatives, but against 
his creditors and subsequent purchasers. It was a rule of that 
law, that although the sale passed the title of the thing sold, yet 
it implied a condition that the vendee should not be master of 
the thing sold, unless he had paid the price, or had otherwise 
satisfied the vendor in regard to it, or unless a personal credit 
was given to him without satisfaction. “ Quod vendide non ali- 
ter fit accipientes quam si aut pretium nobis solutum sit, aut satis 
eo nomine factum ; vel etiam fidem habuerimus emptori sine celle 
satisfactione.” No such privilege or lien exists by the Common 
Law. The Courts of Equity, impressed, no doubt, with the jus- 
tice of the rule, established what we call the vendor’s lien. That 
lien does not exist by virtue of the Civil Law. Although the idea 
of it was thence derived, yet it is the creature of the Courts of 
Equity ; and it is of force according as it is regarded by those 
Courts. The foundation of it is the strong naturally equitable 
proposition, that he who has gotten the estate of another ought 
not to retain it without paying the full consideration money. This 
principle is made available by holding the vendee a trustee for 
the vendor, ‘to the extent of the purchase money, of the land sold 
to him. Such is a brief statement of the origin of the vendor’s 
lien. 2 Story’s Eg. Jurisp. §§1217 to 1223. Mackreth vs. 
Symmons, 15 Vesey, 340. 1 Mason’s Rep. 190. 

This lien may be enforced, not only against the vendee and his 
heirs, but against purchasers claiming under him, with notice of 
the vendor’s equity. 2 Story’s Eq. Jurisp. §1217. It is not so 
well settled how far it is good against creditors. Ch. J. Mar- 
shall, in Bailey vs. Greenleaf, says, that there is not a case to be 
found in the American books which sustains it against creditors. 
That case decides that it cannot be sustained against creditors 
holding under a bona fide conveyance from the vendee, and this 
decision meets the approval of Ch. Kent. 6 Wheat. R. 46. 4 Kent’s 
Com. 154, note. The decision of the Supreme Court has been 
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controverted elsewhere. See note 6, Kent’s Com. 154. I do 
not enter into this enquiry. It is good against the assignees in 
bankruptcy of the vendee. They come in by operation of law, 
pay no value, and occupy the position of the vendee. 2 Sug- 
den’s Vendors, 141. 1 B. Ch. R. 420. 6 Vesey, Jr. 95, n. a. 12 
Ibid, 346. It survives to the personal representatives of the ven- 
dor. Story’s Eq. Jurisp. §1217. There are instances where it 
is enforced in favor of third persons. For example, it may 
be enforced by marshaling the assets of the vendee in favor of 
legatees and creditors, and giving them the benefit of it by way 
of substitution to the vendor, when he seeks payment out of the 
personal assets of the vendee.  Story’s Eq. Juris. §1227. Sug- 
den on Vendors, ch. 12, p. 549 to 556, 7 edit. Selly vs. Selly, 
4 Russ. R. 336. Mackreth vs. Symmons, 15 Vesey, 340. 9 Ve 
sey, 209. This is well settled, although at one time doubted, 
So, if a subsequent incumbrancer or purchaser from the vendee is 
compelled to pay the lien of the vendor, he is entitled to be sub- 
stituted to his place against other claimants under the vendor 
against the estate, and to have the assets marshaled in his fa- 
vor. Malone vs. Bale, 2 Vern. 84. 2 Story’s Eq. Jurisp. §1227. 
I do not find in the English books a single case in which it 
has been enforced in favor of the assignee of the note for the 
purchase money. An enquiry into the character of the vendor’s 
lien will show, that upon principle, it cannot be done. As a 
general rule, third persons have no interest in it. The two in- 
stances above stated, where it has been enforced in favor of third 
persons, were relied upon to sustain its extension to the assignee 
of the notes. When I come again to examine then, it will 
be seen thatthey go upon very different principles. We have 
seen that this is an equitable lien in the nature of a trust. The 
trust in favor of the vendor is implied, and thus it steers clear of 
the Statute of frauds. It is really difficult to determine, from the 
language of the books, upon what principles the Courts of Equi- 
ty have gone in establishing this lien. It is sometimes spoken of 
as a natural equity, recognized by the laws of all civilized States, 
which Courts of Equity, acting upon the conscience of the par- 
ties, will enforce ; and aside from the idea of trust, that Court has 
von 1x 12 | 
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arbitrarily declared it a rule or doctrine in Chancery. To recon- 
cile the doctrine to general principles, and particularly to avoid 
the intervention of the Statute of Frauds, the invocation of a 
trust by implication is made. Hence, it is called a lien in the na- 
ture of a trust. It is also assimilated to an equitable mortgage, 
and is frequently so called. It is also spoken of as an implied 
contract growing out of the transaction of sale, by which it is 
agreed that the vendor shall have this security for his pur- 
chase money. The latter idea is repudiated by Mr. Story. He 
says, “ Although in some cases it might be perfectly reasonable 
to presume such a consent or agreement, the lien is not, strict- 
ly speaking, attributable to it, but stands independently of any 
such supposed agreement.”  Story’s Eq. Jurisp. §1220. It 
has been traced, as before stated, to the Roman Law.. That 
Law placed it upon the ground of a natural equity. “ Tamen 
recti dicitar et jure gentium id est, jure naturali, id effect.” Just. 
Lib. 2, tit. 1, §49. “Therefore,” says Mr. Story, “ when Courts of 
Equity established this lien, as a matter of doctrine, it had the 
effect of a contract, and the lien was held to prevail, although 
perhaps no actual contract had taken place.”  Story’sEg. Ju- 
risp. §1229. Thus we see that this great commentator could call it 
nothing more than a matter of doctrine established by the Courts of 
Equity, upon the basis of natural justice, which, in the absence of 
a contract, had the effect of a contract. By matter of doctrine, I 
suppose, must be meant an arbitrary rule or law of the Courts of 
Chancery, to which is arbitrarily given by that Court the force 
and effect of a contract, because it is an arbitrary rule, it is but 
rarely attempted to make it harmonize with general principles. 
It stands the legislation of the Courts of Chancery. As such, we 
have received it by our Adopting Statute. Being the creature of 
that Court, it is to be enforced according to the course of Equi- 
ty decisions. And if (which is not the case) the Courts of our 
Union had extended it to the assignee of the notes for the pur- 
chase money, that not having been done by the British Cowrts, 
we would be governed by the limitations put upon it in England. 
This doctrine or rule has reference to the parties primarily, and 
contemplates the relation of vendor and vendee. So far as the 
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vendor is concerned, it is personal tohim. So far as the vendee 
is concerned, it has heen extended to his heirs, and those 
claiming under him, with notice of the equity with which he 
stands charged. 

We are to inquire whether this right or priority or lien, what- 
“ever it may be called, as recognized in the hands of the vendor, 
is by him assignable. If it existed by contract, the question 
would be different. We have seen that it does not. Itis called 
an incident to the contract. But itis not an incident which 
springs out of the contract—it is an equity which seems to 
exist independent of it. Indeed the contrary inference 1s de- 
ducible from the contract. The deed is executed—the vendor 
divests himself voluntarily of the title to the land—he takes the 
notes of the purchaser, and seems to rely upon the security 
which they afford for his purchase money. The solemnity and 
finality of the transaction thus closed, seems to negative the idea 
of anything reserved—of any incident. At law, the thing is con- 
cluded—no such incident can be there made to spring out 
of it. Equity, however, comes in with the purpose of enforcing 
a natural equity, and arbitrarily makes the lien an incident to 
the contract. In this view of it, it cannot be assignable. For 
it can in no proper sense be said to exist until it is declared to 
exist by a decree inChancery. I know that it is held to exist, 
prima facie, and the burden of showing a waiver lies upon the 
vendee. Yet, it is now well settled that what is or is not a 
waiver, is a matter to be determined by the Courts upon the 
facts exhibited. 15Vesey, 340. Who, then, shall say, in any 
case, that the lien exists as a matter of positive right un- 
til it is decreed to exist; and if it be dependent for its entity 
on a judgment of a Court, how can it be negotiable? That 
it does not exist, until a decree establishes it, see Gilman vs. 
Brown et al. 1 Mason’s R. 221. In that case, Judge Story says, 
speaking of the vendor’s lien, ‘it is, in short, a right which has 
no existence until it is established by a decree of the Court in the 
particular case.” If this be a correct view of it, and it be still 
held assignable, then it must be negotiable as a possible, but not 
an existing lien. Ineed not stop to demonstrate how adverse . 
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such a thing is to the well established rules of the law merchant, 
nor what confusion it would introduce into all the business cir- 
cles of life into which it might enter. According to this view of 
it, how wise is not that limitation which treats the lien as a priv- 
ilege or priority personal to the vendor. The manner in which 
it is made an incident to the contract of sale, to wit: by the 
judgment of a Court, suggests an obvious distinction between the 
vendor’s lien and amortgage. It is argued, that the transfer 
of a note, secured by mortgage, carries with it the mortgage 
security, and why then should not the transfer of the note in 
this case carry with it the lien? The proposition is true, but the 
inference is not legitimate ; because of the different nature of the 
lien. We have seen how that arises. The security of a note, 
for the payment of money by mortgage, arises by the act of the 
parties. Itis agreed between them, that it shall be so secured. 
The mortgage is part and parcel of the contract. It is evidenced 
usually in writing; it is registered; the world has notice of 
its existence, and that it exists for the purpose of securing 
the particular debt. Very naturally, therefore, and very reason- 
ably, when the note is assigned, the security goes with it. All 
parts of the contract go together. The mortgage is given with 
@ view to its assignability ; it is part of the contract, that it shall 
be assignable. Not so with the vendor’s lien; for about that, 
the parties make no stipulation whatever. Essentially, there- 
fore, are they different. The vendor’s lien differs from an equita- 
ble mortgage. Take the case of the deposit of title deeds. 
There the security arises by implied contract. The deposit of 
the title deeds is made for the purpose of security. The lien 
arises by the consent or agreement of the parties. 1 Bro. Ch. 
R. 269, Belt’s note, 1. 9 Vesey, 116, 117. 2 Anst. R. 427 to 
438. 14 Vesey, 605. 17 Ibid, 228. 3M. & K.417. 3 ¥. 
& Coll. 55... 5 Wheat. 277. 

I cannot believe, upon principle, that this lien is assignable. 
But if it were, it must be assigned specially. It does not follow 
the simple transfer of the notes. It is not an incident to them. 
It is clear to my mind, that the lien and the notes are separate 
and distinct. If I might so speak, there is no privity between 
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them; there is no dependence of the one upon the other. The notes 
are the evidence of the debt due, or to be paid for the land. 
They are proof that the purchaser binds his whole estate to 
their amount. - They seem to affect the lien only so far as they 
are evidence that the purchase money is unpaid. When that is 
paid, the lien is extinguished, no matter how it was agreed to 
be paid. The distinctions already drawn, demonstrate the want 
of connection between the lien and the notes. If the lien attach- 
ed to the notes, why not assert it upon them in a Court of Law? 
But that cannot be done; for all the authorities concur in this, 
that Courts of Equity alone have jurisdiction of the lien. The 
purchaser of the notes, as in this case, takes them upon the cred- 
it which they warrant upon their face. He is not disappointed 
in not realizing the lien. It is true, that if a note secured by 
mortgage is transferred, the transferee gets with it the mortgage, 
although ignorant of its existence at the time of the transfer. 
In fact the security exists ; it belongs to the note. In the case 
of the lien, it does not necessarily exist, and if it does, it does 
not belong to the note. If the lien passes to the first transferee 
with the notes, it must follow them into whosesoever hands they 
may fall. ‘They may circulate for years. Shall they draw after 
them, in an almost interminable course, a secret, invisible, unde- 
fined security? If they do, it must be greatly to the injury of 
unsuspecting purchasers and creditors of the vendee. It is set- 
tled, that if the vendor take the security of a third person, he 
waives the lien for the purchase money. If he indorses the 
note to an assignee, if the lien goes with it at all, it will go with 
it in that event, and the holder has the security of the note, the 
indorsement and the lien. He is therefore entitled to the lien, 
under circumstances in which the vendor himself would not be 
entitled to it. This would be absurd. If indeed the vendor 
transfers the note with his indorsement, and is made liable there- 
on, and the lien existed originally in his favor, I have little doubt 
but that he could then assert it upon the vendee. The equity in 
that case would be as strong in his favor as it was primarily. 
Ex parte Loring, 2 Rose’s Ca. 79. In Gilman vs. Brown, 
Judge Story passes condemnation upon this doctrine. The re- 
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mark he makes is an obiter, but the opinions of such a man 
however expressed, are entitled to confidence. Remarking 
upon the probability of the lien being waived in that case, he 
says, “The securities themselves were, from their negotiable 
nature, capable of being turned into cash, and in their transfer 
from hand to hand, they could never have been supposed to draw 
after them, in favor of the holder, a lien on the land for pay- 
ment.” 1 Mason’s R. 218. 

In support of the position, that the vendor alone is entitled to 
this lien, as I understand the authority, it has been decided that 
if a third person covenant to pay a part ofthe purchase money to 
a person other than the vendor, such other person has no lien 
upon the land for such part of the purchase money, unless it be 
agreed that he shall have the lien. 3 Sim. R. 499. 1M. & 
K. 297. 2 Keene, 81. In the United States, the weight of au- 
thority is against the plaintiff in error. In New York, in Mary- 
land and in Ohio, it has been decided, that the vendor’s lien 
cannot be enforced in favor of the assignee upon a transfer of 
the notes for the purchase money. 7 Gill. & Johns. 120. 1 
Bland. Ch. R. 524. 1 Paige’s Ch. R.502. 1 & 2 Ham. R. 147. 
3 Sugden on Vendors, 140, note. In Tennessee and Kentucky, 
the question has been ruled the other way. See Eskridge vs. 
McClare, 2 Yerg. 847. 4 Litt. 289. 5 Monroe, 287. 2 
Dana, 99. 4 Litt. 317. Ifthe vendor seeks to enforce his lien 
upon the assets of the vendee to the injury of other creditors, 
they may have the assets marshaled, and compel him to go 
upon the land. This is done upon the familiar principle, that 
one having a claim upon two funds, may, at the instance of 
him who has a claim upon one of them, be forced to seek 
satisfaction out of that fund upon which the latter creditor 
has no claim, in order that both may be paid. This rule makes 
nothing in favor of the enforcement of this lien in favor of third 
persons. It is not the enforcement of the lien in favor of the 
creditors in whose favor the assets are marshaled, but a con- 
trol which equity takes over the manner in which the vendor 
humself shall enforce it. Neither does the rule, that purchasers 
from the vendee who have paid the lien may be substituted to 
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the place of the vendor, as against other claimants on the es- 
tate under the vendor, avail anything for the plaintiff in error. 
They do not claim the lien from the vendor, nor are they sub- 
stituted upon the score of being assignees of the lien; but upon 
the ground, that they stand in relation to vendor and vendee, as 
sureties for the latter to the former, and having paid the debt, are, 
in equity, subrogated to the rights of the creditor as against their 
principal. 

The Courts do not favor secret liens. The vendor’s is a se- 
cret, invisible, unregistered lien. We are wholly disinclined to 
extend it to the the assignees of the notes, or in any way to 
break over the limits within which it is now happily confined. 
Being secret, it is opposed to the policy of all our own legislation 
upon the subject of liens. 

Let the judgment be affirmed. 


No. 21.—Cvrtis Lewis, plaintiff in error, vs. Witt1am M. Leax 
and Rospert Auten, defendants. 


[1.] The admission of ez parte affidavits is. an exception to the general rule, 
and is allowable only in waste, or in cases where irreparable mischief might 
ensue. 

[2.] On motion to dissolve an injunction upon answer, exceptions filed are no 
objection to the motion, unless they affect the answer in points relating to 
the grounds of the injunction. 

[3.] Where the answer of the defendant is not responsive to the bill, but sets 
up affirmative allegations in opposition to or in avoidance of the complain- 
ant’s demand, the answer is of no avail, in respect to such allegations, on 
a motion to dissolve an injunction; and, if replied to, the defendant in the 
trial is as much bound to establish the allegations, so made by independent 
testimony, as the complainant is to sustain his bill. 


In Equity, in Pike Superior Court. Motion to dissolve in- 
junction. Decided by Judge Starx, at Chambers, July 5, 1850. 
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This was a bill in Equity, filed by the plaintiff in error against 
the defendants, alleging that, at the December Term, 1849, of 
Pike Inferior Court, Robert Allen obtained a judgment against 
complainant for the sum of fifteen hundred and sixty three dol- 
lars, principal, and the sum of one hundred and twelve dollars 
and sixty cents, interest to the 3d day of December, 1849; that 
a fi. fa. issued upon said judgment, and has been levied upon 
the property of complainant. 

The bill alleged, that the said Robert Allen and Leak, on the 
[st day of June, 1840, formed a copartnership for the purpose 
of doing a mercantile business in the city of Griffin, and buy- 
ing and selling city lots. The extent of their business was 
unknown to complainant. The copartnership existed about 
eighteen months, during which time they purchased lot No. 4, 
in square 33, in the city of Griffin; that at the time of the dis- 
solution, the firm was indebted to John Neal the sum of $550, 
to John W. Dunbar $300, to John W. Brown $1250, and to 
Charles Day $1325—making an aggregate of $3425; that in 
consequence of the pecuniary embarrassments of Leak, Robert 
Allen, by Leak’s consent, took charge of all the assets of the 
firm, consisting of notes and accounts, &c. together with the title 
to the said city lot, No. 4, in square 33, which, by agreement 
between the said Allen and Leak, was executed to Allen, individ- 
ually ; that the object of placing the assets of the firm in the 
hands of Allen was, that he might settle the aforesaid debts of 
the firm. After which, a settlement was to be had, and each one 
was to receive his share of the profits arising from the firm busi- 
ness. 

The bill alleged, that Allen had received from the assets of 
the firm, from rents on said city lot, from sales of different parts 
of the same, and from other sources, the sum of $7416 96 cents ; 
that in addition thereto, Leak had expended for improvements 
on said lot, and in money handed to Allen to pay for the same, 
and in paying off a debt of the firm to Charles Day, in advance- 
ments made to Allen in City Hotel stock, and in an order on 
Hardeman & Hamilton, the farther sum of $5445 29 cents— 


making the aggregate sum of $12,862 25 cents; that after pay- 
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ing off all the debts of the firm, there still remained in the hands 
of Allen $10,762 25 cents, realized by him out of the assets of 
the firm. 

The bill alleged, that Leak was indebted to complainant in 
the sum of $1797 56 cents, for which he held his note, dated 
March 4th, 1850, and due “one day after date”—the said in- 
debtedness having existed long before the rendition of the judg- 
ment in favor of Allen against complainant; that Leak was 
wholly insolvent; that Allen had in his hands, belonging to 
Leak, more than sufficient of effects to pay the claim of com- 
plainant against Leak; that Allen, with the consent and by the 
express direction of Leak, agreed to allow complainant, upon 
the debt on which his judgment is founded, whatever amount 
might be found to be due Leak on a settlement between them 
as to the assets of the firm; upon which promise and agree- 
ment of Allen, complainant relied in good faith; that Allen had 
refused to have a settlement with Leak, and allow complainant 
whatever might be due the said Leak; that Allen artfully and 
fraudulently induced complainant not to urge or set up his de- 
fence to the action at Law, in which the judgment was obtained, 
or to a Court of Equity for an injunction to restrain him from 
proceeding therein, which complainant otherwise would have 
done. 

The bill alleged, that Allen, having thus obtained his judgment 
against complainant, now refuses to settle complainant’s claim 
against Leak, or to come to any settlement whatever in relation 
to the premises. 7 

The bill farther alleged, that the judgment held by Allen 
against complainant is founded upon a debt which was con- 
tracted by the purchase from Allen, by complainant, of a large 
portion of the said city lot; that Allen had been often requested 
and instructed by Leak to apply the funds in his hands, (ora 
sufficiency thereof,) due Leak, to the extinguishment of the 
claim held by complainant against Leak; that Allen was acting 
in bad faith in neglecting to comply with his said promises and 
agreement, and in oppressing complainant by levying upon his 
property. 

vot 1x 13 
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The bill prays, that Allen and Leak may be brought to a set- 
tlement, and that the debt due complainant, by Leak, may be 
allowed asa set-off to the judgment of Allen against complain- 
ant; also, for an injunction to restrain Allen from proceeding 
with his judgment against complainant. 

Robert Allen, one of the defendants, answered this bill. By 
his answer, the defendant admitted that a copartnership existed 
between himselt and Leak, in the mercantile business, about the 
length of time charged in the bill, the existence of the firm debts 
specified, but that the amount was greatly more than charged in 
the bill; that he purchased lot No. 4, in square 33, in the city of 
Griffin, and payed for the same, individually; that at the time of 
the dissolution of the partnership, the defendant, at the request 
of Leak, agreed to take, and did take, the said lot and buildings, 
to manage the same in such way as to make them, if possible, 
pay the debts due for the purchase of said lot, (and the defend- 
ant took the title to the same) ; also, to pay a debt due to Brown, 
and one to Dunbar, as charged in the bill. Defendant denied 
ever assuming the debt to Charles Day, but that the services of 
Leak and one Josiah Allen, in the ware-house, situated upon 
said lot, together with the rent of the store-house for the year 
during which the dissolution took place, extinguished said debt. 

The defendant alleged in his answer, that at the time of the 
dissolution, said property was not worth, nor could not have been 
sold for an amount sufficient to have paid said debts of the firm ; 
that the firm, at that time, were also indebted to the defendant in 
the sum of $300, cash advanced to the firm, to Johnson, Jones 
& Co. $200, and various other amounts not recollected. 

The defendant denied taking charge of all the assets of the 
firm, or ever taking charge of the house and lot, until after the 
debt to Charles Day was paid, as before stated, and which was 
for goods purchased from them, which, or the proceeds thereof, 
were received by Leak and Josiah Allen, who continued busi- 
ness for a short time after the dissolution. 

Defendant admitted that he received assets of the firm to the 
amount of some $400, in notes and accounts, all of which he 
afterwards returned to Leak, and, without this, that he received 
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nothing of said assets except one hundred dollars in an order on 
Hardeman, as charged in the bill, and five hundred and five dol- 
lars from Josiah Allen, and the said town property, which said 
town property defendant took, at the time of the dissolution of 
the partnership, to pay the debts of the firm, as far as it would 
go, (except the Charles Day debt, which was to be paid as be- 
fore stated,) without bringing himself under any obligation to 
pay Leak anything whatever; that the consideration for said 
property was the payment of said firm debts, for which this de- 
fendant was bound, leaving the matter entirely at the disposal 
and management of thie defendant, and releasing Leak. 

The defendant denied that any legal obligation ever rested 
upon him to pay Leak anything whatever from the proceeds of 
said town property, after the dissolution; that the property had 
been solely managed by himself, at great labor, but that from 
the change in the times, if he could collect his debt from the 
complainant, he would be able to save himself from pecuniary 
loss, and realize a small profit. The defendant admitted, that it 
had always been his intention, upon the eventual consummation 
of his transactions in reference to the said firm business, to have 
given as a compliment to the said Leak and Josiah Allen what- 
ever he realized out of said property, after paying himself for his 
trouble and expense, and believing that there would be a small 
balance, he did, in March, 1848, compliment Leak with the sum 
of $325. The defendant alleged that the partnership was 
formed for the benefit of his son Josiah Allen, and not for his 
own ; that he loaned his name to give them credit, and that he 
considered the said Josiah Allen to have more claim upon the 
proceeds of said property than the said Leak. 

The defendant stated, that the firm of Leak & Allen subscrib- 
ed for five shares of City Hotel stock, at $50 per share, and that 
afterwards, upon settlement, he purchased Leak’s share of said 
stock, and paid him for it $31 25 cents per share. 

The defendant alleged, that at the time of the purchase of the 
property by complainant from him, for which the debt on which 
the judgment was founded was created, he believed that com- 
plainant was indebted to Leak. 
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The defendant positively denied ever having promised the 
said complainant to allow him any thing upon the indebtedness 
of the defendant to Leak, or ever having held out any induce- 
ments to complainant, to prevent him from setting up any de- 
fence at law, either before or after the commencement of the 
suit in the Inferior Court, although often solicited by complain- 
ant so to do, to which solicitations, defendant always replied, that 
if anything was left after the payment of the firm debts, it would 
be very small, and was willing, if he should think proper to 
compliment Leak, that it might go, not in payment of the judg- 
ment debt, but in the way of another note for $250, still held 
by the defendant against complainant, and which is not in suit, 
with the approbation of Leak. 

The defendant alleged, that he had been served with sum- 
mons of garnishment, at the instance of David Cooper and 
others, creditors of Leak, returnable to the next Inferior Court 
of Pike County. 

The defendant also pleaded the Statute of Frauds. 

Upon the coming in of Allen’s answer, his counsel moved for 
a dissolution of the injunction, which motion was heard and 
overruled by Judge Stark, at Chambers, Apmi 18th, 1850, and 
the defendant ordered to answer the following exceptions, filed 
by complainant’s counsel to his first answer : 

1st. For that the said Allen hath not, to the best and utmost 
of his knowledge, remembrance, information and belief, answer- 
ed and set forth whether the said copartnership between him and 
the said Leak did not extend to the buying and selling of city 
lots, as well as doing a mercantile business in the city of Griffin. 

2d. For that the said Allen hath not, in manner aforesaid, 
answered and set forth what was the extent of the said business 
done by the firm of Leak & Allen. | 

3d. For that the said Allen hath not answered and set forth, 
whether the firm of Leak & Allen did not buy lot No. 4, in 
square 33, in the city of Griffin, during the time they were doing 
business. 

4th. For that the said Allen hath not answered and set forth 
what was the entire amount of indebtedness of the said firm, or 
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to whom the said firm were indebted, farther than the bill states ; 
but only says, that said indebtedness was greatly more than 
charged by complainant in his bill, and omits to say how much 
more. 
5th. For that the said Allen hath not answered and set forth 
whether he did not, in consequence of the pecuniary embarrass- 
ments of the said Leak, take charge of all the assets of said 
firm, consisting of notes, accounts, and ail the other property 
and effects of said firm, but makes an indefinite and evasive 
statement about the said assets. 

6th. For that the said Allen hath not answered and set forth 
what was the object of his taking charge of the firm assets, 
whether it was not to pay off the indebtedness of the firm, and 
whether Leak, as a partner in the firm, was not entitled to half 
the profits after the firm debts were paid. 

7th. For that the said Allen hath not answered and set forth 
whether he has not received the sum of $7416 96 cents, from 
the rents of houses on said city lot, from the sales of defendant’s 
part of said lot, and from other sources, and hath not stated what 
amount he has received. 

8th. For that the said Allen hath not answered and set forth 
whether the said Leak has not expended the sum of $5445 29 
cents, for improvements on said city lot, in money handed him 
by Leak to pay for the same, and in paying off a debt of said 
firm to Charles Day, in advancements made to him in City Hotel 
stock, and in an order on Hardeman & Hamilton. 

9th. For that the said Allen hath not answered and set forth 
the aggregate amount received by him, and expended by the 
said Leak, as contained in exhibit B to complainant’s bill. 

10th. For that the said Allen hath not answered and set forth 
the amount remaining in his hands, after paying the debts of said 
firm. 

11th. For that the said Allen hathnot answered and set forth 
whether the said Leak is not indebted to complainant the sum 
of $1797 56 cents, and how long said indebtedness has existed. 

12th. For that the said Allen hath not answered and set forth 
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whether the said Leak is not wholly and entirely insolvent, and 
unable to pay his indebtedness to complainant. 

13th. For that the said Allen hath not answered and set forth, 
directly and fully, whether he did not promise to allow com- 
plainant the amount due Leak, in his hands, as a credit on the 
claim he holds against complainant; but his statement in that 
respect is neither full nor explicit, but evasive and equivocal, 
and does not state whether he was not instructed by Leak to pay 
over his share of the profits of the said firm business to com- 
plainant. 

14th. For that the said Allen hath not answered and set forth 
whether the debt enjoined was not founded on the purchase of 
the said city lot. 

To these exceptions, Allen filed the following amended an- 
swer : 

To the first exception, defendant says, “ Said copartnership 
was formed for the purpose of doing a mercantile business, and 
did not extend to the speculation in city lots, farther than the 
purchase of lot No. 4, in square 33, in the city of Griffin, which 
was purchased by Leak and defendant, to- build a store-house 
upon, from the Monroe Rail Road & Banking Company, for 
$1000, payable in four equal annual instalments—the first pay- 
able on the 8th day of June, 1841. The notes were signed by 
Leak and defendant, individually. Afterwards, and before the 
dissolution of the partnership, several lots were sold off of said 
lot, and to the best of defendant’s recollection and belief, the 
two first notes were paid off by the sale of parts of said original 
lot—the two last of said notes were paid by this defendant, out 
of his individual funds—the lot having been purchased by 
him, individually, from Leak, and all his (Leak’s) interest in and 
to said property, as set forth in the defendant’s answer, first 
made. 

To the second exception this defendant answers, that he does 
not know what was the extent of the business done by the firm 
of Leak & Allen. 

To the third exception, defendant'says he has answered in his 
answer to the first. 
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To the fourth exception, defendant answers, that the indebted- 
ness. of the firm, at the time of dissolution, was as follows: a 
debt due to Charles Day & Co. amount as stated in the bill; a 
debt due to John W. Brown, principal, interest and cost to 5th 
December, 1842, $1675 32 cents; a debt due to John W. Dun- 
bar, $325; a debt due to John Neal, $510, 9th October, 1842; 
a debt due to Robert Allen, $300; a debt due Johnson, Jones 
& Peck, between one and two hundred dollars—the precise 
amount of which defendant does not recollect. 

The defendant says, that he has answered the 5th exception 
in his first answer, as fully as he is now able to do. 

To the 6th exception defendant says, that at the time of the 
dissolution of the partnership, the debts as above stated were 
due by said firm, and the said Leak was not responsible, and 
this defendant being bound to pay said debts, he agreed or con- 
sented, at the special instance and request of Leak, to pay for 
and take the title to said lot, individually, and as a consideration 
for the same, to pay the debts above named, except the debt due 
Charles Day & Co. which was to be paid by the services of Leak 
and Josiah Allen, as set forth in defendant’s first answer. 

To the 7th exception, this defendant submits to the Honora- 
ble Court, whether he is bound to admit or deny said charge— 
the said property being the property of this defendant indi- 
vidually. 

To the 8th exception this defendant says, that to the best of 
his recollection, knowledge and belief, they spent in improve- 
ments upon said lot, before the dissolution of said firm, the sum 
of $600 for store-house, $400 for ware-house, and $50 for mak- 
ing fence around it, which was all the improvements done upon 
said lot up to the time of dissolution, by said firm, and the debt 
to Brown was for the money borrowed by said firm to pay for 
said improvements. . This defendant denies that Leak ever turn- 
ed over to this defendant any thing whatsoever in the way of City 
Hotel stock, other than is answered to in his first answer. This 
defendant admits that Leak is insolvent, and does not know 
whether he is indebted to complainant or not. 

To the 13th exception this defendant answers, and denies the 
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charge in the bill in reference to ever having promised complain- 
ant to pay the amount in his hands due Leak, to the note, the 
foundation of said judgment, and says that he never was in- 
formed by complainant or any one else, that complainant ever 
contemplated setting up any defence to said suit, as charged in 
said bill. 

To the 14th exception he answers, and admits that the note, 
the foundation of the judgment, was given for the purchase of 
said city lot. 

To the amended answer, counsel for complainant excepted, 
upon the following grounds: 

Because the said Allen has not, in his said amendment, an- 
swered to the best and utmost of his knowledge, remembrance, 
information and belief, in the 3d, 7th, 8th, 9th and 10th ex- 
ceptions, filed by complainant to his original answer. 

A motion to dissolve the injunction was made by counsel for 
defendant; at the hearing of which, before Judge Stark, at 
Chambers, on the 3d day of July, 1850, counsel for complain- 
ant offered ex parte affidavits to contradict the answer of the de- 
fendant. 

After hearing the argument of counsel, the Judge dissolved 
the injunction, and ordered the #7. fa. to proceed, onthe follow- 
ing grounds ; 

1st. Because all the matters on which the complainant’s right 
to an injunction rests, have been fully denied by the answer. 

2d. Because, on a motion to dissolve an injunction in a case 
situated as this is, the Court will not receive and hear affidavits 
in contradiction to the answer of the answer. 

To which decision of Judge Stark, counsel for complainant 
excepted. 


Moore & Atrorp and A. R. Moore, for plaintiff in error. 
A list of the points made by plaintiff’s counsel, and the au- 
thorities to sustain them. 


Ist. All the effects of an insolvent may be reached by a Court 
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of Equity, and applied to the payment of his debts. 1 Page’s 
Rep. 641. 
_ 2d. Courts of Equity should not dissolve an injunction, before 

the defendant has fully answered the bill and pending exceptions 
tothe answer. Mitford’s P. §377. 

3d. The redress of plaintiff in error was purely equitable. It 
could not have been successfully set up as a defence to the action 
at Law of Allen, one of the defendants in error. 1 Story’s Eq. 
§§683, 666, 674. 

4th. Courts of Equity will relieve against a judgment at Law, 
at any stage of the proceedings, when the defence could not 
have been received in a Court of Law. 2 Story’s Eg. §§885, 
886 and 887. Fonb. Eq. top p.28. 1Mad. Ch. 131,’2. Kel- 
ly, 329. 

5th. Courts of Equity, on a motion to dissolve an injunction, 
will hear affidavits in support of the bill, and in contradiction of 
the answer. 5 Paige’s Rep. 238. 

6th. An injunction should not be dissolved till the defendants 
have all answered. 


C. Murpuy, representing D. A. ALLEN, for defendants. Points 
submitted and authorities cited— 


1. The complainant in this bill, by his own showing, is not 
entitled to enjoin the judgment against him in favor of the de- 
fendant, until there has been a settlement between Leak & Al- 
len, or a refusal by Allen to settle with Leak relative to the co- 
partnership—the complainant not having established his right 
against Leak at law. 1 Hill’s C. R. 336. 2J. C.R. 283. 4 
J. C. R. 687. 

2d. An injunction is dissolved, as a matter of eourse, if the 
answer denies all the equities in the bill; affidavits are not ad- 
missible to contradict it. 1 J. C. R. 444. 2 Ib. 204. 

3d. Chancery will not relieve against a judgment at Law, un- 
less the defendant was ignorant of the fact in question pending 
the suit, or it could not be received as a defence at Law. 1 J. 
C. R. 49. 

voL 1x 14 
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4th. On a motion to dissolve an injunction, exceptions filed 
are no objections to the motion, unless they affect the answer in 
points relative to the grounds of the injunction. Doe vs. Roe, 1 
Hopk. 270. 

5th. If the defendant, on whom the gravamen rest, has fully 
answered, the injunction will be dissolved, though there are 
other defendants who have not answered. 2 J. C. R. 148. 

6th. The promise alleged in the bill, but denied by the an- 
swer, to have been made by Allen to pay the balance due Leak 
on a settlement, to the complainant, Lewis, if it had been made, 
was void for want of consideration, and barred by the Statute of 
Frauds. Prince’s Digest, 915. 


By the Court.—Lumrxin J. delivering the opinion 


We do not deem it necessary or proper to notice all the 
questions made in the argument of this case, or whether or 
not there was equity in complainants bill—whether he had not 
a full, complete and adequate remedy at law—whether, having 
failed to set up by way of defence to the suit at law, on his note, 
the matters contained in this bill, he is not foreclosed by the 
judgment rendered against him in favor of Allen—whether or 
not Lewis, the complainant, is not compelled to pursue, to eve- 
ry available extent, his remedy at Law against Leak, before he 
can invoke the aid of Chancery. It is due to candor, however, to 
state, that had these points been made in the record, we should 
have found no difficulty in sustaining this proceeding. 

But all these matters are waived by the pleadings. The par- 
ties have taken issue upon two questions only, namely: First, 
whether, upon a motion to dissolve an injunction in a ease like | 
this, it is competent for the complainant to introduce ez parte 
affidavits to support the bill and to contradict the answer; and 
Secondly, whether the answer of Allen, the defendant enjoined, 
has denied all the equity in the bill upon which the injunction 
was granted. | 

[1.] The general rule is against the admission of affidavits in 
these cases, and the instances in which they are admitted, are 
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exceptions, as in waste and analagous cases resting on the same 
principle where irreparable mischief might ensue. We think the 
application for their admission was properly denied in the case 
before us. Berkely vs. Brymer, 9 Vesey, 355. 

[2.] We recognize the doctrine contended for by defendant’s 
counsel, that ona motion to dissolve an injunction upon answer, 
exceptions filed are no objection to the motion, unless they af- 
fect the answer in points relating to the grounds of the injunc- 
tion, It becomes necessary, therefore, to look into the excep- 
tions, and see whether they apply to the answer in those points 
upon which the injunction rests. If they so apply, it furnishes 
an answer to the motion. 

[3.] The presiding Judge, before whom the first motion was 
made to dissolve the injunction, seemed to think that the equity, 
upon which the injunction was granted, rested on the promise 
and undertaking, on the part both of Allen and Leak, that the 
claim of Lewis against Leak should be paid out of the surplus 
effects in Allen’s hands of the firm property, after the settle- 
ment of the partnership of Allen & Leak. If this view of the 
complainants’ equity was correct, then the exceptions which 
were filed to the amended answer were frivolous, and the in- 
junction should have been dissolved—for this allegation is fully 
met and broadly denied by Allen, so far as he is concerned. 

The equity of the complainant consists in this: that the debt 
which he owes Allen, and which he seeks to have satisfied out of 
the share of Leak in the surplus in Allen’s hands, after the set- 
tlement of the partnership, in discharge of Leak’s indebtedness 
to him, was contracted for and on account of the partnership 
property of Allen & Leak, and that Leak, his debtor, is utterly 
insolvent, and has no other means of paying this demand, and 
that he is not only willing but desirous that it should be satisfied 
out of this fund. Wright vs. Bell, Daniels’? Rep. 95. Edmoston 
vs. Fide, 1 Paige, 641. 

This being the case, it is obvious that Lewis is entitled to a 
full discovery from Allen as to the partnership property in his 
hands, and the residue to be divided between Leak and himself, 
after the settlement of the firm. Has he got this? One of the 
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main items of joint stock property was lot No. 4, in square 33, 
in the city of Griffin. It was for the purchase of a part of this 
lot, that Lewis gave the note to Allen, which is the subject mat- 
ter of this litigation. The bill alleges, that Allen has received 
between seven and eight thousand dollars as the proceeds of 
this real estate. Allen, after admitting in his original answer, 
that he. took this property at the dissolution of the firm, and 
agreed to manage it in such manner as would make it pay the 
purchase money still due upon it, and other debts of the con- 
cern, as faras it would go, refuses to make any disclosures, in 
his amended answer, as to the proceeds, for the reason that, at 
the dissolution, he acquired the individual title to the property, 
and is, consequently, protected from other or farther answer re- 
specting it. 

Here it is most obvious, that so far from denying the equity of 
the bill in this particular, that enough is admitted, except as to the 
value, &c. to entitle the complainant to a decree. What if he 
did take an individual title at the dissolution! That will not pro- 
tect him from accounting for the proceeds, according to his own 
admissions; for, inasmuch as these proceeds were to be applied 
to the extinguishment of the firm debts, it would, of course, leave 
just that much more to be finally divided between the copartners. 

Again, the bill charges, that after paying off all the debts of 
the firm, there still remained in the hands of Allen, to be divided 
between Leak and himself, $10,762 25, realized by him out of 
the partnership effects. Now, Lewis is certainly entitled to 
know what:the true balance is—in other words, to a full account 
ot the partnership as settled by Allen—the assets received, and 
from whom—the amount disbursed, and to whom. 

It is true, that Allen seeks to excuse himself from answering 
more fully touching these matters, upon the ground, that in consid- 
eration of the individual appropriation which he made of the real 
estate, he agreed to pay certain specified debts, and released Leak 
from farther liability thereon. But this part of his answer is not 
responsive to the bill, but sets up affirmative allegations in oppo- 
sition. to, or in avoidance of the complainant’s demand, and is of 
no avail in respect to such allegations, either-on 2 motion to 
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dissolve the injunction, or as testimony on the trial; on the con- 
trary being replied to, the defendant will be just as much bound 
to establish them by independent proof, as the complainant is to 
sustain his bill’ 4 Paige, 23. 8 Pick. 113. 2 Johns. Ch. R. 
89. 15 Monroe, 125. 2 Stewart, 280. 15 Vermont, 93. 3 
Mason, 378. 2 Bibb, 36. 2 McCord’s Ch. R. 156. 12 Peters, 
178. 6 Monroe, 620. 4 Hen. & Munf. 511. 1 Munf. 373. 
1 Gill. & Johns. 272. 10 Yerg. 105. 5 Dana, 263. 2 Sum- 
ner, 487. Story’s Eq. Pl. §849, a. 1 Ired. Eq. 332. Dev. Ey. 
364. Dessau. 588. 1 Wash. 224. 
Let the judgment be reversed. 





No. 22.—Ww. Peters alias Witu1am P. Simpson, plaintiff in 
error, vs. THE STATE oF GEORGIA. 


[1.] An officer, arresting a criminal, is not authorized to charge “ rail road 
fare” in his bill of costs; he is only authorized to charge mileage, and if the 
officer conveys the prisoner upon the rail road, it is upon his own responsi- 
bility. 

[2.]. Each County is bound by law to keep a good and sufficient jail for the 
sufe-keeping of criminals, at the charge of the County, and if there is notsuch 
jail, and a guard is necessary for their safe-keeping, the expenses of such 
guard must be paid by the County, and not by the defendants who may be 
guarded. 

[3] When a defendant shall be convicted of a criminal offence, and cash 
funds belonging to him are in the hands of the arresting officer. judgment 
should be entered against the defendaut for all costs legally due, and the 
money applied in satisfaction of that judgment, as provided by the Acts of 
1820 and 1830, and the balance, if any, paid to the defendant or his author- 


ized agent. 


Burglary, in Henry Superior Court. Decided by Judge Starx. 


At the April Adjourned Term, 1850, of Henry Superior Court, 
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the plaintiff in error filed a plea of guilty to an indictment for 
burglary. The Solicitor General then moved the Court to tax 
in the bill of cost, against the plaintiff in error, the following items, 
to wit: 


Prisoner’s rail road fare, and other expenses........... $3 30 
Bringing defendant before the Court 4 times............ 5 00 
Serving nine subpoenas.....:.......cscsecessseeeveceneecees 5 624 
Guard conveying prisoner to jail.............ceseeeeeneeee 7 50 
Guarding jail 115 days, at one dollar per day ....... $115 00 


Fees due Anderson and Henderson, witnesses subpe- 
naed by the State, living out of the County, but 
who were not examined before the Court........... 21 62 

To which motion, counsel for the prisoner objected. The 
Court overruled the objection, except so far as to reduce the 
item for guarding the jail nine dollars and fifty cents, making 
John Bates, (another prisoner who occupied the jail nineteen 
days of the time during which the prisoner, Peters alas Simp- 
son, was confined,) pay that sum, thereby dividing the expenses 
between the two. To which decision, counsel for Simpson ex- 
cepted. 4 

The Court having decided the items objected to in the bill of 
cost to be correct, legal and proper, counsel then moved the 
Court to permit them to traverse said items, for the purpose of 
showing, by proof, that the Sheriff, Guard and Jailor had 
charged for more days than the prisoner was confined in jail. 

Which motion was overruled by the Court, as coming too 
late. 

The Court then ordered the Sheriff to pay over to the County 
Treasurer, of Henry County, a sufficient amount of the defendants 
money in his hands to cover the bill of costs aforesaid, to which 
several decisions of the Court, the defendant excepted, and now 
assigns the same for error. 


Dovat & Notan, represented by Catuovun, for plaintiff in 
error. 


Sol. Gen: McCune, represented by Gunn, for defendant. 














DECATUR, AUGUST TERM, 1850. lll 


Peters alias Simpson vs. The State of Georgia. 








By the Court—Warner, J. delivering the opinion. 


The first ground of error taken in this case is, to the decision 
of the Court allowing the bill of costs charged against the de- 
fendant. 

Two of the items charged, we think, are objectionable. The 
officer charging costs should always show the authority of the 
law to exact its payment from the pocket of the citizen. 

[1.] We are not aware of the provisions of any fee bill, regu- 
lated by Statute, which authorizes the officer to charge rail road 
Jarein conveying a prisoner from one place to another. The of- 
ficer is allowed to charge mileage for conveying a prisoner, and if 
he chooses to convey him on a rail road, he does so upon his own 
responsibility ; still, he can only charge the mileage allowed by 
the Statute. From what point the defendant was conveyed, or 
what distance, the record does not inform us. The charge is 
too indefinite in another respect—“ Prisoner’s rail road fare and 
other expenses.” What those other expenses were, we do not.know. 
The defendant, who pays costs, is entitled to have the specific 
items, and the amount of each separately and distinctly stated. 

[2.] The item for guarding the jail, we think, was improperly 
charged against the defendant. The first section of the Act of 
1796 declares, that the Justices of the Inferior Courts of every 
County in this State shall maintain and keep in good repair, at 
the charge of such. County, one sufficient jail, with sufficient apart- 
ments for the safe keeping of criminals and debtors, well secured, 
&c. Prince, 169. It is made the duty of each County to se- 
cure their own criminals, at the charge of the Couuty, by having 
a good and sufficient jail for that purpose; and if they have not 
such a jail, and a guard is necessary, that guard should be paid 
by the County, and not by defendants. We are not aware of any 

Jee bill, reguiated by Statute, which authorizes such a charge to 
be made against a defendant; and those who charge costs, and 
exact its payment, as before remarked, must show the authority 
of the law to doso. 

[3.] We are also of the opinion the Court below erred in or- 
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dering the Sheriff to pay the money, belonging to the defendant, 
over to the County Treasurer. After the conviction of the de- 
fendant, judgment ought to have been entered up against him 
for the amount of the costs legally due, according to the provis- 
ions of the Acts of 1820 and 1830. Prince, 446,467. The 
money should then have been applied to the satisfaction of such 
judgment, and the balance returned to the defendant or his au- 
thorized agent. 
Let the judgment of the Court below be reversed. 





No. 23.—Witu1aM Co..ins, administrator, plaintiff in error, vs. 
AnprEw Turner, defendant. 


[1.] When a writ of error is dsmissed in this Court, no damages are recovera- 
able in the cause in the Court below. 


Motion, in Henry Superior Court. Decided by Judge Sranx, 
April Term, 1850. 


William Collins, as administrator of Sarah Guthrie, deceased, 
brought an action of trover, in Henry Superior Court, against An- 
drew Turner for the recovery of several negroes. The Jury re- 
turned a verdict in favor of the plaintiff for $2100, to be dis- 
charged by the delivery of the property ina specified time. Tur- 
ner, by writ of error, carried the case to the Supreme Court. At 
the February Term, 1850, of this Court at Macon, the writ of 
error was dismissed, upon the ground that the defendant in error, 
Wm. Collins, had no notice of the filing of the same in the Court 
below—there being no entry of service of a copy by the Sheriff 
or counsel of the party, as required by the 21st Rule of this 
Court. At the April Term, 1850, of Henry Superior Court, coun- 
sel for Collins moved the Court to enter up judgment against Tur- 
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ner for the sum of two hundred and ten‘ dollars, as damages, it 
being ten per cent. on the amount of said verdict of $2100. 

The Court overruled the motion, and counsel for Collins ex- 
cepted. 3 


Doyat & Notan, and Crark, for plaintiff in error. 
Moore and Gtenn, for defendant. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] The dismission of a writ of error in this Court, confirms 
the judgment below. This is true by our own ruling. We dis- 
miss a writ for defective pleadings. Our judgment, in that case, 
is not upon the merits of the cause as made in the pleadings. It 
is upon the sufficiency of the pleadings, and nothing else. The 
confirmation of the judgment is the legal effect of the dismission 
of the writ. It is the conclusion which the law draws from that 
fact. Now, the damages are awarded for bringing up causes for 
delay only. Whether they are brought up for delay only, can 
only be determined by a hearing and judgment on the merits. 
If we neither hear nor adjudge a cause, how can we grant or 
withhold a certificate? The law, we are satisfied, does not con- 
template the recovery of damages in such a case. The dama- 
ges are recoverable when the judgment of the Court below is for 
a sum certain, and is affirmed in the Supreme Court, provided no 
one of the Judges will certify that the case was not brought up 
for delay only. The granting or withholding the certificate is a 
discretion to be exercised when the judgment, being for a sum 
certain, is affirmed by us. In this case there has been no affirm- 
ance of the judgment by this Court. It is not, therefore, a case 
for damages. See law organizing Supreme Court, sec. 5,1 Kelly, 8. 

Let the judgment be affirmed. 


vot ix 15 
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No. 24.—Georce W. Loeay, plaintiff in error, vs. Aaron S. 
Gietey, defendant in error. 


[1.] A bond by an administrator, to convey real estate of his intestate, in con- 
templation of a sale under the Ordinary’s order, is void, and is incapable 
of being enforced, either at Law or in Equity, as contrary to the policy of 
the Statute authorizing administrators to sell the real estate of their intes- 
tate. 


Covenant on bond for titles to land, in Bibb Superior Court. 
Tried before Judge Starx, January Term, 1850. 


George G. Myers, as principal, and George M. Logan, as se- 
curity, on the third day of January, 1848, executed to Aaron S. 
Gigley their bond, in the penalty of eight hundred and fifty dol- 
lars, conditioned to be void, when the said Myers, as administra- 
tor of the estate of Charles T. England, deceased, should make 
or cause to be made, as such administrator, good and sufficient 
warrantee titles to lot No. 6, in square 36, according to the plan 
of the city of Macon, in the County of Bibb, unto the said Gig- 
ley, his heirs and assigns, as soon as the same could be done 
according to law. 

Upon this bond, the defendant in error, Aaron S. Gigley, 
brought his action in Bibb Superior Court against George M. 
Logan and George G. Myers. 

On the trial the plaintiff proved, by Col. Robert V. Harde- 
man, that he, as the agent of the plaintiff, a short time before the 
commencement of the suit, demanded from Logan titles to said 
property, in conformity to the terms of the bond. Logan refus- 
ed to make titles, and said that Myers was, gone to some of the 
northern States, and resided. out of Georgia. 

Counsel for defendant then moved the Court for a non-suit, 
upon the following grounds: 

Because Myers, the principal in the bond, and a joint and se- 
veral undertaker with Logan, had not been served, but was 
shown to be beyond the jurisdiction of the Court. 

Because the testimony showed, that the undertaking in the 
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bond was illegal and void, and that the obligors and obligee 
were cognizant of it, and all participes criminis, in this, that 
it was an obligation on the part of Myers, as administrator of 
Charles T. England, to sell the real estate of deceased, contrary 
to the Statutes regulating the sale of intestate’s real estate. 

Because, to sell real estate of intestate by an administrator, 
privately, and without an order of the Court of Ordinary, as regu- 
lated by Statute, is an illegal and void contract, and no action 
can arise in favor of an obligee in a bond, which shows, on its 
face, that it was given to enforce and carry out such a sale. 

Because it is contrary to the policy of the law to allow a re- 
covery on bonds of this kind, because it enables the administra- 
tor and purchaser to perpetrate a fraud on the estates of intes- 
tate, and the policy of the law requires that the whole undertaking, 
bond and all, should be declared null and void. 

Because the contract, as shown from the evidence, is null and 
void. 

The Court overruled the motion for a non-suit, and counsel for 
defendant excepted. 


Powers and Wuirtte for plaintiff in error. 
Harpemay, for defendant in error. 
By the Court——Lumpxw, J. delivering the opinion. 


[1.] We fully subscnbe to the doctrine, as ruled by the Su- 
preme Court of New York, in The Overseers of Bridgewater vs. 
The Overseers of Brookfield, (3 Cow. 299,) and in Herreck vs. 
Grow & Brown, (5 Wend. 579,) namely: that a bond by an ad- 
ministrator, to convey real estate of his intestate, in contempla- 
tion of a sale under the Ordinary’s order, is utterly void and 
incapable of being enforced, either at Law or in Equity, and 
that it is against the policy of the law to permit the authority, 
conferred by the Ordinary, to be influenced or controlled by any 
previous contract. 


In the latter case, it was well remarked by Ch. J. Savage, that 
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by Statute, administrators must sell at auction, and they can sell 
inno othermanner. The highest bidder must have the property, 
and to him the administrators must convey. “ If the bidder at 
public auction, therefore, offer more than the administrators have 
. agreed to sell for, they must forfeit and pay the difference out of 
their own pockets, according to their contract. They have 
every inducement, therefore, to discourage bidding, whereas, their 
duty requires them to sell at the highest price. Such a contract, 
consequently, is highly improper, and a violation of the duty of 
the trustee. 

But, non constat, that Myers’ and Logan’s bond was given to 
Aaron 8. Gigley, to sell and convey the real estate of Charles 
T. England, deceased, the intestate of Myers. It does not so 
purport on the face of it. It is an obligation of Myers, as ad- 
ministrator of England, to make, or cause to be made, good and 
sufficient warrantee titles to lot No. 6, in square 36, according to 
the plan of the city of Macon, as soon as the same could be 
done according to law. Still, I repeat, this lot is not alleged, in 
the bond, to be the property of England’s estate. It may not be 
so, and, in that event, the bond would be a mere personal under- 
taking on the part of Myers, and the addition of administrator to 
his name, be considered mere surplusage. 

There being no other evidence then before the Court, but the 
instrument itself, and the testimony of Col. Hardeman, demand- 
ing titles, instead of moving for a non-suit, the defendant’s coun- 
sel should have gone on to the Jury, and supported his plea by > 
evidence, and then asked the instructions of the Court to the 
Jury, that the bond was contrary to the policy of the law, and 
consequently void. Upon the plea, the case is with the defend- 
ant in the Court below—upon the proof, with the plaintiff. 

The judgment must, therefore, be affirmed. 
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No. 25.—L. M. Winey, Parisu & Co. plaintiffs in error, vs. C. 
& G. H. Ketsey and Hatstep and others, defendants. 





[1.] The judgment of a Court of competent jurisdiction, over the subject \ 
matter, is conclusive as to the facts which it decides, until reversed or set | 
aside, and such judgmept cannot be collaterally impeached or contradicted | 
by evidence which such judgment declares to have been cancelled and an- 


nulled. 





Rule against Sheriff, and motion to set aside fi. fa. in Houston 
Superior Court. Decided by Judge Srarx, April Term, 1850. 


At the April Term, 1839, of Houston Superior Court, L. M. 
Wiley, Parish & Co. obtained judgment against T. & S. Wil- 
liams, for the sum of $1753 96 cents, principal. Execution 
issued therefor on the 18th day of May, 1839. 

The correct amount was inserted in the face of the execution, 
but on the back it was for $753 96—the same entry was made 
on the execution docket. The only entry which appeared upon 
the execution, was a receipt, in the hand-writing of the late 
Judge Tracy, for $186 46 cents—but not signed by him—dated 
January 25th, 1840. 

At the October Term, 1846, and on the 28th day of the month, 
an order was obtained, which recited that it appeared to the 
Court, by the statement of plaintiff’s counsel and an inspection 
of the record, that the original fi. fa. had been issued by the 
Clerk, through mistake, for $753 96 cents, instead of $1753 96 
cents, and ordering that the said fi. fa. so erroneously issued, 
be cancelled and annulled, and a new one for the correct amount 
be issued ; and, also, directing the late Sheriff, George M. Dun- 
can, to enter upon the new fi. fa. any levy or payment which 
may have been made upon the old one; and accordingly, upon 
said fi. fa. George M. Duncan made several entries, the last of 
which was made sometime about the 1st of January, 1840. 

At the October Term, 1846, of said Court, a controversy arose 
as to the distribution of certain money arising from the sale of 'T. 
& S. Williams’ property, between the plaintiffs in this fi. fa. and 
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other judgment creditors of T. & S. Williams, when an issue of 
payment was made, and tendered upon the fi. fa. of Wiley, 
Parish & Co. at the instance of C. & G. H. Kelsey and Halsted, 
which was, at the April Term, 1847, withdrawn, and at said 
term, on motion of counsel, the fi. fa. of Wiley, Parish & Co. 
was set aside, on the ground that it was dormant, and the money 
then in the hands of the Sheriff ordered t® be paid to the fi. fa. 
of C.& G. H. Kelsey and Halsted. ‘To which decision excep- 
tion was taken, and the same was reversed by the Supreme 
Court ; and, subsequently, money was paid upon said fi. fa. by 
order of the Superior Court, had at October Term, 1848. 

At the April Term, 1850, of Houston Superior Court, a rule 
was moved against the Sheriff to pay over money arising from 
the sale of T. & S. Williams’ property, tothe fi. fa. in favor of 
Wiley, Parish & Co. when counsel for defendants in error moved 
the Court to set aside said fi. fa. upon the following grounds : 

ist. Because said fi. fu. bears date the 28th day of October, 
1846—more than seven years after the signing of the judgment 
from which it issued; that itis attested by Angus M. D. King, as 
Judge, who was not, at that time, Judge, and signed by Lewis 
J. Jordan, as Clerk, who was not, at that time, Clerk of this 
Court. 

2d. Because said fi. fa. is not an alias fi. fa. and contains 
entries prior to its date—the original fi. fa. having been, by or- 
der of Court, set aside, cancelled and annulled by order of this 
Court. 

3d. Because the judgment from which said fi. fa. purports 
to have issued was dormant—said fi. fa. not having issued with- 
in seven years from the time of signing said judgment. 

4th. Because the judgment from which said fi. fa. was issued 
is and was dormant before the said i. fa. was issued—the ori- 
ginal fi. fa. issued therefrom not having any entry made there- 
on by the proper officer for more than seven years from the time 
it was issued: and farther, 

Because the said original fi. fa. was not erroneously issued, 
but was correctly issued, and that the said original was dormant, 
and the said established ji. fa. was erroneously established, and 
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contained entries which were not on the original. fa. and said 
entries were erroneously placed on the said established fi. fa. 
Which motion the Court sustained, and ordered the fi. fa. of 
plaintiffs to be set aside as absolutely null and void, and the mo- 
ney in the hands of Sheriff to be paid to the fi. fas. in favor of 
the defendants, according to their priority. To which decision 
counsel for plaintiffs excepted, and have assigned error thereon. 


Powers & WuirtTte, and Hinss, for plaintiffs in error. 
Kitten, Warren and Gires, for defendants in error. 
~ By the Court—Wanrnen, J. delivering the opinion. 


The facts of this case are briefly as follows: At the October 
Term of Houston Superior Court, in the year 1846, it was order- 
ed and adjudged by the Court, upon’ the evidence of the plain- 
tiffs’ counsel, and an inspection of the record, that the Clerk had 
issued an execution upon a judgment rendered in favor of L. M. 
Wiley, Parish & Co. vs. T. & S. Williams, through mistake, for 
the sum of $753 95, instead of the sum of $1753 95; and it 
was farther ordered and adjudged by the Court, that the execu- 
tion so erroneously issued, be and the same is hereby cancelled 
and annulled, and that the Clerk forthwith issue a fi. fa. for the 
correct amount of the judgment, nunc pro tunc ; and, also, that 
the late Sheriff, George M. Duncan, do enter upon said fi. fa. so 
to be issued, any levy or payment which may have been made or 
received upon the execution erroneously issued as aforesaid. 

The execution so issued in accordance with the judgment of 
the Court, has claimed money in the Court below, and has once 
been before this Court, when it was adjudged not to have been 
a dormant execution. 

At the last term of the Court, the execution established by 
the judgment of the Court, as before stated, was placed in the 
Sheriff’s hands, to claim money arising from the sale of the de- 
fendants’ property, when a motion was made to set it aside, upon 
the ground that an execution, alleged to have been the original 
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execution, was produced in Court, which had been issued for the 
correct amount, and was dormant under the law, and the Court 
sustained the motion, and set aside the fi. fa. so issued in ac- 
cordance with the judgment of the Court, made at October Term, 
1846. The only question involved is, whether the judgment of 
the Court, rendered in October, 1846, can be attacked and set 
aside in this collateral manner. 

The only effect of the evidence offered is, to show that the 
Court was mistaken as to the facts when the judgment was ren- 
dered in 1846, and that the judgment was erroneous. In other 
words, the evidence now offered expressly contradicts the judg- 
ment rendered in 1846. The judgment rendered in 1846 de- 
clares, that the execution issued for the wrong amount. The evi- 
dence now offered is for the purpose of showing that there was 
no mistake, and that the execution was originally issued for the 
correct amount, and to prove that fact, a paper is offered which is 
said to be the original execution. 

Admit the paper offered in evidence to be the original execu- 

tion, and what effect can it have as evidence? The judgment 
of the Court, in 1846, declares it to be cancelled and annulled ; 
and so long as that judgment remains wareversed, it is difficult to 
perceive upon what legal principle it can be contradicted, and es- 
pecially how it can be contradicted by offertng,a paper in evi- 
dence, which, by the judgment of a Court of competent jurisdic- 
tion, has been adjudged to have been cancelled and annulled. 
/ Although the judgment may have been erroneous, yet it is con- 
clusive asto the facts which it purports to decide—it being the 
act of a Court having competent jurisdiction over the subject mat- 
ter—it cannot be contradicted or attacked, in the manner propos- 
ed in the Court below. Stark vs. Woodward, 1 Nott & McCord’s 
Rep. 329. Lyles vs. Brown, Harper's Law Rep, 31. Geyer vs. 
Aguilar,7 Tenn. Rep. 691. Sims & Wise vs. Slocum, 8 Cranch, 
298. 1 Cond. Rep. U. S. 541. Weare of the opinion the 
Court below erred in its judgment, in allowing the judgment 
rendered in 1846, establishing the execution, to be impeached, 
colatterally, by the evidence offered for that purpose. 

Let the judgment of the Court below be reversed. 
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No. 26.—Brivxey Bisuop, plaintiff in error, vs. Tae State oF 
GeoretA, defendant. 


[1.] A witness may be interrogated as to the state of his feelings toward a par- 
ty, in order to show the bias under which he testifies; it is not admissible, 
however, to inquire into the cause of his hostility. 


[2.] When the dispute is as to localities, a diagram, drawn in accordance with 
the testimony of a witness, may be submitted to the Jury without having 
been first exhibited to the witness whose evidence it contradicts. 


{3.] A new trial will not be granted, in consequence of the admission of ille- 
gal testimony, where such testimony was suffered to go to the Jury without 
objection, either on its introduction or in the argument of the case. 


[4.] The affidavit of a Juror will not be received to impeach his verdict. 


[5.] Whena Juror is put upon triors, it is not proper for counsel to ask him any 
other questions than those propounded by the Act of 1843. 


[6.] Where the offence has been recently committed, and the party accused 
imprisoned during the whole time which has intervened between his ar- 
rest and trial, it is good cause of continuance in a capital case, at the first 
term after the bill is found, that the defendant cannot come safely to trial on 
account of the excitement existing in the public mind against him. And the 
affidavit of the prisoner, when made and filed in terms of the law, cannot be 
contradicted or traversed, either by a cross examination or aliunde proof. 


[7.] It is ground for a new trial, if one of the Jurors, before the trial, makes 
declarations which clearly indicate that he is not above all exception, and 
that his opinion is not a hypothetical one—dependent upon the whole proof 
—but formed, exclusively, in reference to the evidence which shall be ad- 
duced on the part of the prosecution. 


Indictment for murder, in Bibb Superior Court. Tried before 
Judge Starx, January Term, 1850. 


The defendant was indicted at the January Term, 1850, of 
Bibb Superior Court, for the killing of one Turner Smith, on the 
eighth day of December, 1849. The cause came on for trial at 
the same term of the Court, when the defendant moved the Court 
for a continuance of his cause, upon the ground stated in his writ- 
ten affidavit, to wit: “That he cannot go safely to trial, because 
such is the excitement in the public mind, and so excited is pub- 
lic feeling against him, as he has been informed and. believes, 
that he has more to fear, and does fear that he cannot ‘obtain a 

vo 1x 16 ah 
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fair trial.” In answer to questions propounded by the State on 
a cross examination, defendant stated, that he made the state- 
ment, contained in his affidavit, from information received from 
persons while he was in jail; that he had been confined in jail 
since the 8th day of December; that he remembered the names 
of but two persons who gave him information on the subject. 
One was Patrick Cunningham, who told him the day before, 
“that there was a heavy weight against him.” The other was 
Hezekiah McKinney, who told him sometime after his confine- 
ment, “that public opinion was against him.” Defendant far- 
ther stated, that he did dot know that any one had stated to him 
that public opinion was so excited that he could not have justice 
done him. 

The Court overruled the motion for a continuance, and order- 
ed the trial to proceed. 

In the progress of the tnal, John P. Lamar was introduced as 
a witness by the defendant. Upon his cross-examination, in an- 
swer to a question propounded by the State, witness stated that 
“he was not on friendly terms with Turner Smith, the deceased.” 
Counsel for the defendant then proposed to ask the witness as to 
the reasons of his hostility to the deceased, which was overruled 
by the Court. 

Richard Bassett, a witness for the defendant, testified as to the 
localities of the place at which, and the relative situation of the 
parties at the time the killing was perpetrated. 

By way of rebuttal to the testimony of Bassett, the State intro- 
duced a “ diagram,” based upon the testimony of 
a witness for the State, without having first submitted the dia- 
gram to Bassett—said diagram being at variance with the testi- 
mony of Bassett as to the place and position of the parties at the 
time the killing was done. 

The Jury returned a verdict of guilty, with a recommendation 
of the prisoner to the mercy of the Court. 

Counsel for the defendant then moved the Court for a new tri- 
al, upon several grounds, of which the decision of this Court ren- 
ders it only necessary to state the following : ; 

1st. Because the Court refused to allow counsel for prisoner 
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to ask John P. Lamar why he was unfriendly to the deceased, af- 
ter the counsel for the State had been permitted to ask him if he 
was unfriendly. 

2d. Because the Court allowed a diagram to go in evidence to 
contradict the testimony of Bassett, which was not exhibited to 
Bassett. 

3d. Because David Smith, Jr. one of the Jurors who tried the 
cause, was induced to agree to the verdict by the persuasion of 
his fellows, by misrepresenting to said Juror the effect of the ver- 
dict rendered, he being assured by some of his fellows that a 
general verdict of “guilty, with a recommendation to the mercy 
of the Court,” would authorize the Court to commute the punish- 
ment from death to imprisonment in the penitentiary. 

4th. Because the Court erred in refusing the counsel for pris- 
oner the right to examine the Juror when put upon triors. 

5th. Because the Court erred in refusing to grant a continu- 
ance of his cause to the prisoner, upon the grounds stated in his 
affidavit, “‘ as to the excitement existing in the public mind against 
him.” 

6th. Because Madison Malsby, one of the Jurors who tried 
said cause, was biased and prejudiced against the defendant ; 
and so far prejudiced, as to be unable to do justice to the de- 
fendant. 

Upon the hearing of the motion for a new trial, the defendant 
submitted the- affidavit of David Smith, Jr. in which he stated 
that he was induced to agree to the verdict for the reasons sta- 
ted in the third ground taken in the motion. 

Defendant also submitted the affidavits of Henry B. Page, 
James B. Cooper and Zachariah Holloman, who stated, “that 
they heard Madison Malsby, one of the Jurors who tried the cause, 
on the Saturday before he was impanneled on the Jury, say that 
if he was on the Jury, he would hang Bishop and burn Smith 
(who was also indicted, but not put upon his trial.) 

Counsel for the State then submitted the affidavit of Madison 
Malsby, the Juror, in which he stated, “that in a conversation 
with Page, Cooper and another individual by the name of Keel, 
on the Saturday previous to the trial, he said that if such testimo- 
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ny was given before the Court, as he had heard could be brought 
in, he would stay there until hell freezed over, or hang them,” 
(meaning Bishop and Smith.) He further stated in his affidavit, 
“that on the trial of the cause, he acted under neither bias nor 
prejudice, and was solely governed by the law and the testimony 
delivered on oath upon the trial before the Court, and that he was 
put upon the Jury without ever having been placed upon his 
voire dire, or questioned as to his competency as a Juror by the 
prisoner or the State. Deponent further swears, that in a con- 
versation with James B. Cooper, in the presence of Francis Wells, 
on Sunday last, he told Cooper that he was summoned, but did 
not want to serve on the Jury, for if they (meaning the prosecu- 
tion) made such proof, as he understood they could make, he 
would stay there until he rotted, or until hell burned down, but 
he would hang them.” 

The affidavits of Ardin Keel and Francis Wells were also sub- 
mitted by the State to corroborate and sustain the statements of 
Malsby, the Juror. 

The Court overruled the motion for a new trial, and counsel for 
the defendant excepted. 


Tuomas P. Srusss and Wm. K. DeGrarrenren, for plaintiff 
in error. 


Sol. Gen. McCune, Hatt, and Pox & Nisset, for defendant in 
error. 


By the Court.—Lumrxiy, J. delivering the opinion. 


[1.] The first error complained of in the proceedings of the 
Court below in this cause is, that the Court refused to allow coun- 
sel for the prisoner to ask John P. Lamar, a witness for the de- 
fendant, why he was unfriendly to the deceased, after the State’s 
attorney had been permitted to inquire of him if he was not inim- 
ical to the deceased. ‘The question asked the witness was pro- 
perly propounded for the purpose of showing the bias under 
which he testified ; but it does not occur to us, what good or le- 
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gal object could have been subserved by instituting an inquiry 
into the cause of the hostility entertained by the witness toward 
the deceased. It may have answered, to be sure, to have justi- 
fied him, in the opinion of the Jury and others, but not in any 
way to elucidate the truth of the issue which they were trying ; 
on the contrary, by entering into particulars as to the origin of 
the feud, statements might have been made which could not be 
rebutted, and thus improperly have prejudiced the minds of the 
Jury against the prosecution. We do not deem this assignment 
of error sufficient to affect the judgment. 

[2.] Itis insisted, in the second place, that the Court erred in 
allowing a diagram to go before the Jury, to contradict the testi- 
mony of Bassett, which was not exhibited to the witness. 

[3.] It appears from the record, that this testimony was suf- 
fered to go to the Jury, without objection, either on its introduc- 
tion or in the argument of the case. The illegality, then, is 
waived, and a new trial will not be granted in consequence of its 
admission. Had this proof been objected to, it might not have 
been pressed, and if pressed, might have been excluded by the 
Court. It will never do to permit a prisoner to hear illegal tes- 
timony without objection, and then assign its introduction as er- 
ror; by such indulgence, advantage will always be taken of the 
prosecution. 4 Shep. 187. 4 Humph.27. 5 Blackf. 436. 

But apart from this rule, upon what principle was it necessary 
to exhibit the diagram, submitted to the Jury, to Bassett? He 
had testified to the localities where the homicide was committed. 
Another witness is introduced, who gives a different statement, 
afid a plat is made out in accordance with his evidence. It is 
not the paper, but the proof upon which it is made out, that 
contradicts Bassett. Had the prisoner considered it material, 
Bassett could have been called back and re-examined as to this 
matter of discrepancy. ‘This, then, cannot be regarded as error. 

[4.] Itis next urged as error, that the Court refused to receive 
the affidavit of David Smith, Jr. one of the Jurors who tried the 
cause, to impeach the verdict. He does not deny the guilt of the 
accused, but states, that he was induced to agree to the verdict, 
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by the persuasion of his fellow-jurors, and by their misrepresen- 
tations as to the effect of the verdict. 

In Monroe’s Case, (5 Kelly & Cobb, 141,) although the point was 
not directly made, I ventured the opinion, that while the Jury 
would be heard in their vindication, they would not be allowed 
to impeach their own verdict. The argument now submitted 
has satisfied me of the soundness of that conclusion. I admit 
that the ancient law and practice was the other way. Phillips vs. 
Fowler, 1 Barnes, 441, 8 Geo. I. Parr vs. Seames, 1 Barnes, 
438. Aylett vs. Jewell, 2 Wm. Black. 1279. Bellish vs. Arnold, 
Bunb. 51. And in Smith vs. Chetham, (3 Caines, 57,) Spencer, J. 
says, “on examining the English authorities, prior to the revolu- 
tion, it appears to me that the information of Jurors, as to what 
passed, may be received.” 

Iwill not refer to the case of Price vs. Powers, (1 Keble, 811,) 
which was a decision to the contrary, as early as the reign of 
King Charles II. since Mr. Justice Park, after hearing Lord Ken- 
yon’s censures upon Keble’s Reports, burned his copy, “ not think- 
ing it worth while to keep a refuse book in his library;” and 
Lord Campbell calls Keble “a drowsy sergeant, known only for 
some bad law reports.” Still, it is very certain that before the 
epoch of our revolution, and at least as early as 1770, the doc- 
trine in England was distinctly ruled the other way, and has so 
stood ever since. In Rex vs. Almon, (5 J. Burrows, 2686,) tried 
that year on a motion for a new trial in the King’s Bench, Ser- 
geant Glynn prayed that the affidavit of Mr. Mackworth, one of 
the Jurors, might be read, to show that he rendered his verdict 
under a mistake; but the emphatic reply of Lord Mansfield was, 
“ you know it cannot be read.” 

In the subsequent case of Vaire vs. Delaval, (1 Term R. 11,) 
Lord Mansfield said, the Court cannot receive an affidavit from 
any of the Jurymen themselves, as to their misconduct; but in 
every such case, the Court must derive its knowledge from some 
other source. 

Concede the most, then, that can be claimed, in May 1776, 
when our Adopting Statute took effect, the law in England, to 
borrow a term from geology, was in a transition state, and that 
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being the case, we are at liberty to exercise our own discretion 
in respect to it. . 

It is admitted, that notwithstanding a few adjudications to the 
contrary, ( Warner vs. Roberson, 1 Root, 194 ; Gunnell vs. Phillips, 
1 Mass. Rep. 541; Shobe vs. Bell,1 Rand. 39 ; Elledge vs. Todd, 
1 Humph. 44,) that it is now well settled, both in England, and 
with the exception of Tennessee, perhaps, in every State of this 
confederacy, that such affidavits shall not be received, and, we 
believe, upon correct reasoning. If the doctrine contended for 
was once established, but few verdicts could stand. It would 
open the widest door for endless litigation, fraud and perjury, 
and is condemned by the clearest principles of justice and public 
policy. 

We reject this ground, then, as totally insufficient to obtain a 
new trial. 

[5.] The next ground of error assigned is, the refusal of. the 
Court to suffer the counsel for the prisoner to examine the 
Juror when. put upon triors. 

By the Act of 1843, two questions, and, as we think, two 
only, are allowed to be propounded to the Juror, upon his voire 
dire, by counsel, to test his competency; and, notwithstanding 
his answer, the State, or the prisoner either, has the right to put 
such Juror upon his trial in the manner pointed out by the Com- 
mon Law, and to prove such Juror incompetent ; but this must 
be done, we apprehend, by aliunde testimony. We would not be 
understood as denying the right of the triors to interrogate the 
Juror. 

This ground, therefore, cannot be supported. 

{6.] But it is urged, that the Court erred in overruling the 
motion for a continuance—the prisoner swearing that the excite- 
ment against him was such as to prevent a fair trial. 

In Howell vs. The State, (5 Ga. R. 53,) this Court intimated 
that this would be a good ground of continuance, at least at the 
first term of the Court, and when the offence had been but re- 
cently committed. Considering the facts of this case, that this 
was the first term of the Court after the indictment was found; 
the prisoner put upon his trial the next month after the offence 
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was committed ; that he was imprisoned in jail during the whole 
of the intervening time; the known excitement which usually 
exists upon the perpetration of a great crime; and that the ven- 
ue cannot be changed—we are unwilling to relax the rule and 
bring parties into trial, under such adverse circumstances. And 
when it is recollected, that a half year’s close confinement will 
be the consequence of this postponement, it is sufficient secu- 
rity, perhaps, that this indulgence will not be abused. But let 
the depravity of the criminal be ever so great, and the fact of his 
guilt ever so apparent, if he offers to the Court sufficient rea- 
sons, he is entitled to obtain a postponement of his trial. 

In a case of murder, committed in Newcastle-upon-Tyne, 
which had created great excitement, and it appeared that the 
Jurors were chosen from within a circle of fifteen miles round 
Newcastle, Alderson and Parke, BB. postponed the trial until the 
following Assizes. Bolan’s Case, Newcastle Spring Assizes, 1839. 
The same doctrine is also recognized in Jollyfer’s Case, (4 T. R. 
285.) And how beautifully is this principle illustrated in that 
humane provision of British jurisprudence, which, adjudging an 
attack upon the King to be parricide against the State, and that 
the Jury and witnesses, and even the Judges are the children, 
deems it fit, on that account, that there should be a solemn 
pause before proceeding to judgment—a legal quarantine before 
trial—lest the mind should be subject to the contagion of partial 
and improper affections. What a sublime spectacle of justice, 
to witness this statutable disqualification of a whole nation for a 
limited period ! 

But it is said, that upon a cross-examination of the prisoner by 
the Court, as to the sources of his information, that the written 
affidavit which he made, was so far qualified or discredited as to 
authorize its rejection ; but we think that this proceeding was ir- 
regular. Had the accused submitted himself to an oral exami- 
nation, it might have been otherwise; but having filed his affida- 
vit in terms of the law, it was not competent to interrogate him 
farther. 

Mr. Roscoe, in his Treatise on Criminal Evidence, says, where 
a fair and impartial trial cannot be had in the County where the 
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venue is laid, the Court uf Kings Bench, (the indictment being 
removed thither by certiorari,) will, upon an affidavit stating that 
fact, permit a suggestion to be entered on the record, so that the 
trial may be had in an adjacent County. Good ground must be 
stated in the affidavit for the belief that the trial cannot be had. 
The suggestion, however, need not state the facts from whach the in- 
Jerence is drawn that a fair trial cannot be had. Citing Hunt's 
Case, 3 B. & A. 444, (31 Eng. Com. L. Rep. 342.) And this sug- 
gestion, when entered, is not traversable. 1 Chittys Crim. Law, 
201. Roscoe, 236. 

Believing these principles to be strictly analogous, the disal- 
lowance of this motion for a cohtinuance cannot receive our 
sanction. 

[7.] The only remaining question is, asto the competency of 
Madison Malsby as a Juror. 

The general rules by which the fairness of a Juror is to be 
tried, are so fully stated in Monroe’s Case, that we do not care to 
recapitulate them here. ‘The affidavits. submitted to the Court, 
by the defendant in support of his application for a new trial, es- 
tablish, conclusively, the unfitness of the Juror. Nor do we 
think him relieved by his own statement. It is contended, that 
the opinion which he expressed, was predicated upon a hypothe- 
tical case; but, from an attentive consideration of all the evi- 
dence, we think otherwise. If it amounted to nothing more 
than the expression, simply, of an opinion upon a given state of 
facts, we could not only excuse the individual, but even com- 
mend him for giving utterance to his abhorrence of.a great crime, 
supposed to have been wantonly and wickedly committed 
against the peace and welfare of the community of which he was 
a member. On the contrary, the proof shows a determination 
to look to the testimony alone, which would in-culpate, and not to 
that which would ez-culpate the defendant—to believe that 
which would convict, and to disregard that which would acquit 
the prisoner. Such impressions would not be easily removed, 
whatever facts may have been proven in favor of the accused. 
Who can doubt but that they would have operated injuriously to 
the accused? Itis the pride of the Constitution of this country, 

vot 1x 17 
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that all causes should be decided by Jurors, from whose breasts 
are excluded all bias and prejudice. To break down any of these 
safeguards, so wisely erected, and to suffer Jurors to decide upon 
the life and liberty of the citizen, whose minds are poisoned by 
passion or prejudice, would be to stab the upright administration 
of justice in its most vital parts. We cannot hesitate, therefore, 
to pronounce Madison Malsby an incompetent Juror, and that the 
Circuit Court ought to have awarded a new trial to the defend- 
ant on that account. 

The judgment of the Court below must, consequently, be re- 
versed and the cause remanded, and a new trial granted by the 
Superior Court of Bibb County. 





No. 27.—Geo. W. Towns, Governor, for the use of P. A. Clay- 
ton, plaintiff in error, vs. Joun Sprincer et al. defendants. 


[1.] A judgment rendered by a Court without jurisdiction, is a mere nullity, 
and may be so held wherever and whenever and in whatever way it is 
sought to be used as a valid judgment. 


Rule absolute for a new trial. Granted by Judge Srarx, at 
July Term, 1850, of Bibb Superior Court. 


The plaintiff instituted an action of debt against the defendant 
upon his bond, as former Sheriff of Bibb County, for the recove- 
ry of money alleged to have been collected by the defendant, as 
Sheriff, upon a mortgage fi. fa. issued from the Inferior Court of 
said County, in favor of the usee, against one James T. Rivers, 
for the sum of three hundred and fifty doHars, principal, and six- 
teen dollars and thirty-three cents, interest, up to the Ist day of 
May, 1838. 

The cause came on to be tried upon the appeal, at July Term, 
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1849, when the Jury returned a verdict for the plaintiff for sev- 
en hundred dollars and fifty-one cents. 

Whereupon counsel for the defendant moved the Court for a 
new trial, upon the following grounds: 

1st. Because the Court erred in admitting in evidence, for the 
plaintiff, a rule absolute in favor of Philip A. Clayton against 
John Springer, at the November Term, 1847, of Bibb Superior 
Court, founded on a mortgage ji. fa. from Bibb Inferior Court, 
this Court having no jurisdiction in said case. 

2d. Because the Court erred in instructing and charging the 
Jury, that the said rule, against John Springer, was sufficient ev- 
idence to authorize the Jury to find for the plaintiff and against 
the securities of the said John Springer. 

3d. Because the Jury found their verdict for the plaintiff with- 
out evidence, and contrary to evidence. 

4th. Because the Jury found contrary to law. 

5th. Because the verdict of the Jury is not in terms of the 
law, and because it is for too large an amount, and because the 
principal and interest are united in one sum. 

At the July Term, 1850, Judge Stark heard and made abso- 
lute the rule nisi, and granted a new trial, “on the ground that 
the Court erred in admitting said rule absolute injpvidence, be- 
cause the Superior Court had no jurisdiction ovejan execution 
issued from the Inferior Court, and as the rule did*not show that 
the Superior Court had jurisdiction, the rule absolute was a nul- 
lity and void, and therefore erroneously admitted in evidence.” 

To which decision of the Court, counsel for plaintiff excepted. 


Srusss and Lester, for plaintiff in error. 

Cote, for defendants in error. 

By the Court—Nisset, J. delivering the opinion. 

[1.] It appears from the statements in the plaintiff’s declara- 


tion, that the 7i. fa. upon which the rule against the Sheriff was 
moved, issued upon the foreclosure of a mortgage, and was re- 
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turnable to the Inferior Court. The rule was moved before the Su- 
perior Court, and was there made absolute. The question is, 
was that order absolute or judgment of the Superior Court ad- 
missible on the trial, to charge the surety of the Sheriff. We 
think it was not, because it is a’ mere nullity. It is a nullity, be- 
cause the Court which rendered it had no jurisdiction over the 
Sheriff upon.a rule founded on an execution returnable to the In- 
ferior Court. If a nullity, it is available to the party procuring it 
for no purpose, consequently it is not available to him, as evi- 
dence in this suit against the Sheriff’s surety, to show a breach 
of his bond. The assailability of a judgment of a Court of com- 
petent jurisdiction for irregularity is one thing—of a judgment 
of a Court not having jurisdiction, for the want of jurisdiction, is 
a very different thing. In the latter case, the judgment may be 
impeached whenever and wherever it is sought to be used as a 
valid judgment, no matter in what way it is proposed to be used. 
To make a judgment, in personam, valid, the Court which ren- 
ders it must have jurisdiction of the subject matter, and of the 
person against, whom it is rendered. In this case, the Superior 
Court had no jurisdiction over the Sheriff. He is amenable to 
the Inferior Court upon the process which issues from that Court. 
That Court has jurisdiction over its own processes. The Sher- 
iff is the officer of that Court, as well as of the Superior Court. 
He is bound to execute its processes. If he does not, he is in 
contempt of that Court. He is bound to obey its orders, and if 
he does not, he is in contempt, and if in contempt, that Court 
alone has the power of punishing him. As he is not in con- 
tempt of the Superior Court for not obeying a process from the 
Inferior Court, the Superior Court has no power to punish him for 
not obeying the order absolute on the rule. Bethune vs. Bonner, 
2 Kelly, 169. 9 Cow. R. 229. 15 Johns. R.141. 4 Ibid, 354. 
3 Wils. R. 188. 6 Wheat. R. 204. 2 Bay. R.182. 7 Wheat. 
38. Dearing vs. The Bank of Charleston, 5 Ga. R. 497. 
This was the only question insisted upon in this case. 


Let the judgment be affirmed. 
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No. 28.—Tuomas Bryant, plaintiff in error, vs. Harrison Ham- 
Brick, defendant. 


[1.] A declaration or answer may be amended at any time before the case is 
finally submitted to the Jury, if the principles of justice require it. 

[2.] The judgment, and not the execution issuing thereon, is the proper sub- 
ject matter of set-off. 


[3.] Inan action on a bond for titles, the measure of damages is the value of 
the land at the time when the title should have been made, 

[4.] By making a proper case in Equity, a vendee, legally evicted, will béen- 
titled to recover the value of the beneficial and permanent improvements 
put upon the premises. 


Debt on bond for titles to land, in Troup Superior Court. 
Tried before Judge Hit, May Term, 1850. 


This was an action of debt brought upon a bond made by 
Hambrick, the defendant in error, to Bryant, the plaintiff in er- 
ror, in the penalty of five hundred dollars, and conditioned to be 
void when Hambrick should make good and sufficient titles to 
Bryant to lot of land No. 3, in the 12th district of Merriwether 
County. 

On the trial of the cause in the Court below, the plaintiff prov- 
ed that he purchased the land of defendant for two hundred and 
fifty dollars; that he had gone into possession, and made im- 
provements worth $400, and that the land had increased in val- 
ue to $450, making the premises worth $850; that in 1846, he 
was evicted from the land, in favor of a third person, by due pro- 
cess of law. 

The defendant then offered in evidence an execution against 
plaintiff and one Obadiah L. Bryant, for the sum of $121 50, 
principal, with interest from 31st August, 1844, to the admission 
of which, counsel for plaintiff objected, on the ground that there 
was no plea to authorize its admission. The Court sustained 
the objection, and defendant’s counsel then moved the Court to 
amend his plea, instanter, by inserting a plea of set-off, to which 
counsel for plaintiff objected. The Court overruled the objec- 
tion, allowed the plea to be amended and the execution to be 
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read to the Jury as a set-off. To all of which, counsel for plain- 
tiff excepted. 

The Court charged the Jury, “that the measure of damages 
in this case was the purchase money, with interest from the time 
the notes given for the land became due, and that they could not 
take into consideration the value of the land nor the improve- 
ments.” To which charge, the counsel for plaintiff excepted. 

And upon these several exceptions has assigned error. 


W. Doveuerry, for plaintiff in error. 
Butt and Ferret, for the defendant. 
By the Court—Lumprxw, J, delivering the opinion. 


[1.] We think the Circuit Judge was right in allowing the de- 
fendant’s plea to be amended, but that he erred in permitting the 
execution to be read to the Jury as a set-off. 

[2.] Instead of the fi. fa. the judgment, upon which it issued, 
should have been tendered in evidence. 

[3.] Nor do we concur in the opinion, that the purchase mon- 
ey, with the interest thereon, is the measure of damages in an 
action on a bond for titles toland. Such a rule would tempt the 
vendor, in any case where the property increased in value, to vi- 
olate his contract. The proper criterion is, the value of the land 
at the time when the title should have been made. Davis and 
Smith (5 Kelly & Cobb, 274,) was for the breach of a covenant of 
warranty of title, and, therefore, distinguishable from the present 
case. 

[4.] If the vendee and obligee is not content with this meas- 
ure of compensation, he may go into Equity and compel a spe- 
cific performance of the contract. Or if that is rendered impossi- 
ble, as in the present instance, for want of title in the vendor, 
he may, by making a proper case, move in a Court of Chancery, 
and have a suitable allowance made him for his improvements. 
See Martin vs. Atkinson, '7 Cobb, 228. 

Judgment reversed. 
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No. 29.—Rosert F. McGener, plaintiff in error, vs. James B. 
Ragan, &c. defendant. 


[1.] Letters of administration must be granted by the Court of Ordinary, at 
the next term of the Court immediately succeeding the publication of the 
thirty days’ notice of the applicant and citation by the Clerk, unless the ap- 
plication is regularly continued by the action of the Court, from time to 
time, and then the parties in interest are bound to take notice of such con- 


tinuance. 


Motion, in Troup Superior Court. Decided by Judge Hitt, 
May Term, 1850. 


Abraham B. Ragan applied to the Clerk of the Court of Ordi- 
nary of Troup County, for letters of administration on the estate 
of John Omara, deceased. Citation and notice were duly issued 
and published. Atthe term for his qualification, the said Abraham 
B. Ragan was unable to give the security required by law, and 
did not make application to the Court. The application to the 
Clerk remained in this position for several terms of the Court. 
At the March Term of the Court, 1849, by an agreement with 
Abraham B. Ragan, Robert F. McGehee, the plaintiff in error, 
came forward, gave the required bond and security, and was 
qualified as the administrator of the said John Omara. Twelve 
months after this appointment, the defendant in error, in right of 
his wife, Sarah Ragan, formerly Sarah Omara, moved the Court 
of Ordinary to revoke the letters of the said Robert F. McGehee, 
on the ground that he was not the next of kin to the deceased, 
and that no notice or citation of his application had been pub- 
lished. 

The Court of Ordinary granted the motion, and revoked the 
letters. An appeal was taken to the Superior Court, by the 
plaintiff in error, and the judgment of the Court of Ordinary was 


affirmed. 
_ To which decision counsel for McGehee excepted. 


W. Doveuerty, for plaintiff in error. 
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But and Ferret, for defendant. 
By the Court—Warner, J. delivering the opinion. 


[1.] The only question in this case is, whether letters of ad- 
ministration can be granted by the Court of Ordinary, to an ap- 
plicant therefor, at any other term of the Court than the one to 
which notice has been given that the application will be made. 
From the record in this case, it appears that one Abraham B. 
Ragan, in July, 1848, applied to the Clerk of the Court of Or- 
dinary, of Troup County, for letters of administration on the es- 
tate of John Omara, deceased. The Clerk issued the usual cita- 
tion, and at the next term of the Court thereafter, Ragan being 
unable to give security, did not make application to the Court for 
letters of administration. The application, as made to the Clerk, 
remained and continued from term to term until the first Monday 
in March, 1849, when McGehee, by an agreement with Ragan, 
the former applicant, was appointed administrator, without any 
new citation or notice. The Act of 1799 declares, that “ All 
applications for letters of administration shall be made to the 
Clerk of the Court of Ordinary, who shall give notice thereof 
in one of the public gazettes of this State, and by advertisement 
at the court house door of the County, at least thirty days before 
the sitting of said Court of Ordinary.” Prince, 231. Accord- 
ing to the strict letter of the Act, it would seem that letters of ad- 
ministration could only be granted at the sitting of the Court 
immediately succeeding the publication of the thirty days’ no- 
tice ; but we believe that it has been the practice, under that 
Statute, when the cause has been continued by the Court, to 
grant letters at a subsequent term of the Court. We do not see 
any great objection to this practice, inasmuch as all the parties 
in interest are presumed to be present at the Court to which 
they were cited by the notice of the applicant, and when the ap- 
plication is regularly continued by the Court, for cause shown, at 
its discretion, the parties in interest are bound to take notice of 
such continuance. But where the applicant, as in this case, fails 
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to make his application to the Court for letters, to which he has 
cited the parties in interest to appear, and the same remains 
without being regularly continued by the Court, from term to 
term, by the action of the Court, the parties in interest have a 
right to consider the application as abandoned, and the Court 
below did not err in deciding that the letters of McGehee, ap- 
pointed without any notice of his intended application therefor, 
as required by the Statute, should be revoked. 
Let the judgment of the Court below be affirmed. 





No. 30.—Lewis Peacock, plaintiff in error, vs. StepHen TERRy, 
defendant. 


[J.] Where a bill charges a fraudulent sale and purchase under execution by 
defendant of complainant’s property, proof of the admissions of complain- 
ant, that the sale was made in pursuance of an agreement between himself 
and defendant, is admissible. 

[2.] Where the pleadings are made up and the cause on trial, and the evi- 
dence closed and the argument progressing, it is not competent to amend 
the bill but for special cause; and not where there is special cause shown, 
if the effect of the amendmet is to introduce a new cause of action. 

[3.] No one can maintain an action for a wrong done, where he has consented 
or contributed to the act which occasions the loss. Hence, if a complain- 
‘ant seeks to recover for an act of defendant, which he charges to be fraudu- 
lent, it is not a fraud against him if it was done in pursuance of an agreement 
between himself and the defendant, 

[4.] A complainant who participates with the defendant in an act by the de- 
fendant, which is in violation of the laws of the land, is not entitled to re- 
lief in a Court of Equity against the consequences of such act. 

[5.] A party who goes into Equity to seek relief against a usurious contract, 
who has paid principal and legal interest of the debt, must aver in his bill 
that he has paid the principal and legal interest, and that if anything remains 
of these unpaid, that he is ready and willing, and now offers to pay what- 
ever balance of principal and legal interest remains unpaid. 

[6.] Facts alleged positively in a bill, are constructive admissions in favor of 
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the defendant, and need not be proven. The complainant cannot deny 
them, even if they are not true, but must recover according to the case he 


makes upon the record. 


In Equity, in DeKalb Superior Court. Tried before Judge 
Hi. 


This was a bill in Equity, filed by the defendant in error 
against the plaintiff in error, returnable to DeKalb Superior Court, 
alleging that in the year 1831, complainant was in need of mon- 
ey, and applied to the defendant, who loaned him, at different 
times, sums amounting in the aggregate to $502 46 cents, all 
at usurious interest ; that complainant paid defendant, at differ- 
ent times, the aggregate sum of $459 63 cents; that he renew- 
ed his note yearly up to 1837, when he gave defendant his note 
for $807 65 cents, and to secure the same, gave the defendant 
a mortgage on lot of land No. 71, in the 14th district of original- 
ly Henry now DeKalb County. ) 

The bill alleges, that in the year 1841, the said lot of land, 
together with another, known as lot No. 90, adjoining thereto, 
were levied upon by virtue of two executions against the com- 
plainant, when he entered into an agreement with the defendant, 
by which the defendant was to pay: the plaintiffs in execution the 
amounts due them, and take them up and hold them against the 
complainant; that the defendant was to have the possession of 
both lots of land—on one of which there was a grist and saw- 
mill—with the exception of the dwelling-house, and fifty acres 
of land around it; that the use of the plantation and mills was to 
be a full compensation to the defendant for his interest on his 
mortgage debt and the executions ; and that complainant was 
to have three years in which to redeem them, and upon failure of 
his redeeming them, the defendant was to take lands and mills 
at the price of $1600. 

The bill further charges, that a short time after the contract, 
the defendant stated, that as the lands had been levied upon, 
that he preferred their being sold, to prevent other creditors from 
interfering with him, to which complainant consented. The 
lands accordingly were sold, and the defendant became the 
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purchaser—representing, at the time, that his object in having 
the land sold was to perfect titles. 

The bill further charges, that complainant and defendant 
worked together in reparing the mills, for some months, when 
the defendant denied the contract and turned the complainant 
out of possession. 

The bill prayed that the defendant may account to com- 
plainant concerning the usurious transactions charged ; also, 
that the note and mortgage may be delivered up to be cancel- 
led, provided it shall appear that the principal has been paid; 
also, that the sale of the lands by the Sheriff be declared void, 
and the deeds be delivered up to be cancelled, or else that de- 
fendant be decreed to perform, specifically, his several agree- 
ments with complainant. 

The defendant, by his answer, denied, either in whole or in 
part, most of the allegations charged in the bill. 

On the trial of the cause, counsel, in order to rebut the pre- 
sumption of fraud, offered to prove by one Thomas J. Perkinson, 
“that complainant had told him that said lands were sold and 
purchased by the defendant, in pursuance of an agreement made 
between complainant and defendant, prior to said sale, by virtue 
of which, the defendant was to bid off the lands at the sale, and 
was to have possession of the mills and all the lands, except the 
dwelling-house and fifty acres around it; that the use of the 
lands and mills was to pay the defendant for the interest upon 
the mortgage debt and the executions which defendant had pur- 
chased against the complainant, and that the complainant was 
to have the right to redeem said premises at any time within 
three years, and upon his failure to do so, the defendant was to 
keep the property at the price of $1600.” Which testimony was 
rejected by the Court, and counsel for defendant excepted. 

Counsel for the defendant offered in evidence an affidavit 
made by the complainant before Thomas J. Perkinson, as a Jus- 
tice of the Peace, in the year 1842, in which complainant had 
made similar statements to those sought to be proved by Perkin- 
son. The Court rejected the affidavit, and counsel for the de- 


fendant excepted. 
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After the testimony had closed in the cause, and one counsel 
on either side had addressed the Jury, and the second counsel for 
the defendant was addressing them, he was interrupted by the 
Court, “who stated that he felt it to be his duty to state, that he 
did not think the complainant could recover with his bill in its 
then condition.” Whereupon counsel for complainant moved 
the Court to amend the bill instanter, by striking out all that part 
of the same which contained anything in reference to the con- 
tract between the parties; and also by making material and sub- 
stantial allegations in the bill in relation to the fraud charged to 
have been committed, at the sale of the lands by the Sheriff, by 
the defendant. Counsel for defendant objected to the motion. 
The Court overruled the objection, and allowed the amendments, 
and the defendant excepted. 

Counsel for the defendant requested the Court to charge the 
Jury— . j 

Ist. That if they should believe, from the evidence, that the 
sale by the Sheriff was made in pursuance of an agreement made 
between the complainant and defendant, that it was not fraudu- 
lent as to complainant. 

2d. That although they might believe that a fraud was practic- 
ed by defendant in said sale, yet, if they should believe that com- 
plainant was a participant in said fraud, that he had no right, in 
a Court of Equity, to be relieved against it. 

3d. ‘That complainants had no right to be relieved against the 
Sheriffs sale, by having the deed declared void, because he had 
made no offer in his bill. to repay the defendant the money paid 
by him for said land, and had not tendered it or brought it into 
Court. 

4th. That although they might be of opinion that the sale 
ought to be set aside, yet the complainant would have no right to 
recover damages for injuries done to the property, or for houses 
removed from the same, because he had set up no claim to such 
damages in his bill. All which the Court refused to charge, but 
in lieu of the third request did charge the Jury, “ that if defend- 
ant had been guilty of a fraud, and had paid out his money for 
the land in pursuance of said fraudulent arrangement, that com- 
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plainant was under no obligation to pay him back his money, but 
that he might get it back the best way he could.” The Court 
also charged the Jury, “that to entitle the complainant to relief 
against the payment of the usury, it was not incumbent on him 
to make a tender of the principal and lawful interest due on the 
money borrowed, or to bring the money into Court, provided it 
was.a matter of calculation to ascertain whether the principal and 
interest had or had not been paid.” 

Counsel for defendant asked the Court to charge the Jury, 
“That the allegations and admissions in complainant’s bill 
were evidence against him.” ‘To which the Court replied, 
“That this might be true in certain cases, but that in this case, 
the defendant had denied the allegations in the bill, and, there- 
fore, they were not evidence for either party.” ‘The Court also 
charged the Jury, “that inasmuch as this bill had been amended 
by striking out all that part in relation to the contract between 
the parties, that they would have nothing to do with that part of 
the bill which had been stricken out, but would treat it as though 
it had never existed.” 

To all which charges and refusals to charge by the Court, 
counsel for defendant excepted, and upon these several excep- 
tions has assigned error. 

Judge Warner, having been of counsel in the Court below, 
did not preside in this case. 


CatHoun & Dasney, and Ezzarp, for plaintiff in error. 
Murpuey ‘and Cour, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The evidence of the witness, Perkinson, was offered on 
the trial before the amendments were made. The question of 
its admissibility is, therefore, to be determined with reference to 
the case at that time made by the bill. It was proposed by the 
defendant below, to prove by the witness, Perkinson, the state- 
ments of the complainant, that the lands were sold, and bought 
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by the defendant at Sheriff’s sale, in pursuance of an agreement 
made between the complainant and defendant prior to the sale, 
and as to what that agreement was. One of the main grounds 
relied upon in the bill for a decree is, that the defendant having 
purchased executions against the complainant, which had been 
levied upon his lands, and whilst holding a mortgage upon the 
lands, had fraudulently caused it to be brought to sale, and by 
false statements and fraudulent pretences, that the sale was only 
for the purpose of perfecting titles in him, bought the same at a 
merely nominal price. One of the prayers of the bill is, that 
this sale be set aside. Now, this evidence was offered to prove 
that the land was brought to sale and bought by the defendant, 
in pursuance of and in accordance with an agreement between 
the parties that it should be so bought and sold. The plaintiff’s 
ground for setting aside the sale, is the fraud in the sale. If 
there was no fraud, he (complainant) cannot set it aside. If the 
sale was by his consent and agreement, there can be no fraud 
against him. The evidence goes to show that consent and 
agreement, and todeny the fraud. It was pertinent to the issue— 
it was to prove the agreement by the admissions of the complain- 
ant, and ought to have been admitted. Upon the same grounds, 
and for the same reasons, the affidavit of the complainant, made 
before the Justice, (Perkinson,) to the same effect, ought to have 
been admitted. 

The amendments to this bill, made on the trial, were errone- 
ously made. Two things are to be considered— 

1st. The time at which the amendments were made. 

2d. The character and effect of the amendments. 

[2.] This cause, as appears from the record, had been some 
six or seven years in Court. The pleadings were finally per- 
fected and the issues joined, and the cause submitted to a Jury. 
The evidence was all submitted; one of the counsel for the 
complainant had addressed the Jury; also, one of the counsel 
for the defendendant had addressed the Jury, and the second 
counsel for the defendant was in the act of addressing the Jury, 
when the Court interposed by saying, “That he felt it his duty 
to state, that he did not think the complainant could recover with 
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his bill in its then shape.” Upon this, the counsel for complain- 
ant moved to withdraw the case from the Jury and continue it, 
with a view to amend, which motion the Court refused, but said 
he would allow the bill to be amended, instanter, if the defend- 
ant claimed no surprise; whereupon a motion was made to 
amend the bill, by striking out all that part of it which contained 
anything in reference to the contract between the parties, and 
by adding material averments in relation to the fraud charged to 
have been committed at the Sheriff’s sale, without showing to 
the Court any reason why such amendments had not been before 
made. The defendant claiming no surprise, the motion was 
granted. I remark, here, that the fact that the defendant claim- 
ed no surprise, does not at all affect the question. He can be 
put upon claiming a surprise only in cases where the bill can be, 
according to law, amended. If, upon other grounds, these 
amendments were allowable, they were not in this case allowa- 
ble, because they came too late. The rule as to amendments 
in Equity, when the pleadings are made up and the cause set 
down for a hearing, has been settled by this Court in several dif- 
ferent cases. The bill, in such cases, is not amendable as mat- 
ter of right. The motion to amend is addressed to the discre- 
tion of the Court, and that discretion will be exercised only 
upon some special cause shown. Berry et al. vs. Mathews et al. 
7 Ga. Rep. 460. Georgia R. R. & Bank. Co. vs. Milnor & Co. 
8 Ga. Rep. 316. 

In this case the pleadings were made up—the cause had been 
in Court for years—the argument was in progress, and no cause 
for the amendment of any kind was shown. The parties pre- 
tended no cause. The Court seems to have allowed it, because, 
as the bill stood, the plaintiff could not recover. If that be a 
good cause, any case that is brought into Court may be amend- 
ed, in an indefinite series, until the plaintiff is fortunate enough 
to make such a case as will, necessarily, force a recovery. The 
rights of the other party are to be protected. If such a rule of 
amendment, as that recognized by the Circuit Court in this case, 
obtains, I see no use for any of the rules of pleading whatever. 
The plaintiff has the game in his own hands, if there be no limit 
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to his right of amendment but his ability to recover on the case 
made in his bill. 

But if special cause had been shown in this case, our judg- 
ment is, that the amendments would, in that event, have been 
improperly allowed. A good cause of action, defectively charg- 
ed and set forth in the bill, may, under the circumstances of this 
case, upon special cause shown, be helped by amendment; but 
the effect of these amendments, in our opinion, is to change, es- 
sentially, the cause of the plaintiff’s action—it is, in effect, the 
substitution of a different cause of action for that contained in the 
bill. It gives altogether a different cast to the bill. The bill 
sets out a loan of money to the plaintiff by defendant, at usuri- 
ous interest, and a mortgage executed upon plaintiff’s lands to 
secure it. It charges, that plaintiff’s land being levied on by 
other judgment creditors, he proposed to defendant that he 
should take up these judgments, and he would give up into his 
possession his lands, with a small reservation, and that the use 
of the same should go to the payment of the interest on the 
mortgage debt, and that plaintiff should have the privilege of re- 
deeming his lands within or at the end of three years, and if he 
should fail to redeem them, the defendant to have the lands in 
fee at and for $1600. To which the defendant assented, and 
the arrangement was accordingly carried into effect. Defendant 
took up the judgments, and went into possession of the lands. 
It farther charges, that the levies on his lands had not been dis- 
missed, and a short time before the sale, the defendant proposed 
to him to permit the lands to go to sale under the incumbrance 
of his mortgage, and that he (defendant) buy them in, giving as 
a reason for this course, that they would not then be troubled 
with any other contracts of the complainant in future. To this 
proposition, the bill states, the complainant at first objected, but 
did finally yield his assent. A part of this latter understanding 
was, that defendant would still comply with the previous agree- 
ment as to the lands. The bill proceeds to charge, that it was 
agreed that the plaintiff and defendant should attend the sale; 
that defendant should call for plaintiff; that he did not do so, 
but went to the court-house another way, and before the plaintiff 
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cancelled, and a general prayer. Such is the bill. 





his charge of fraud by new allegations. 


got to Decatur, at an early period in the sale hours, caused the 
lands to be sold, and became himself the purchaser, for $37, 
and took the Sheriff’s title therefor. The bill charges the lands, 
so bought, to have been worth $4500, or other large sum, and 
that they were sacrificed in consequence of the representations 
made by the defendant ; that the agreement between himself and 
the complainant made the sale merely formal. ‘The prayer is, 
that the defendant account with the plaintiff touching the usury ; 
that the notes and mortgage be delivered up to be cancelled, if 
it should appear that the original principal is paid, &c. ; that the 
sale by the Sheriff be declared void and the Sheriff’s deeds be 
The motion 
was to amend, “ by striking out all that part of the bill which 
contained anything in relation to the contract between the par- 
ties, and to make material and substantial allegations in relation 
to the fraud charged against the defendant at the Sheriff’s sale,” 
which was done. Now, the bill set forth two contracts between 
these parties—First, in relation to the delivery of possession of 
the lands, with the plaintiff’s nght to redeem, in consideration 
that defendant would take up the judgments, &c. and it admits 
that this contract was executed. Italso sets out an agreement, 
secondly, that defendant should buy the lands, just as he did 
buy them, at Sheriff’s sale. The amendment sweeps from the 
bill both these contracts or agreements, and retains all the alle- 
gations as to the usury, and all the allegations as to the fact of 
the sale, and the fraud touching that sale. Nay, more: the 
plaintiff was not only allowed to take back all his averments and 
admissions touching these agreements, retaining justthose which 
charged a fraudulent sale, and no more, but also to strengthen 


According to the bill as it stood, there could be no fraud 


in the sale, as against the plaintiff, because it was by agreement 
and consent of the plaintiff. According to the bill as amended, 
the agreement abstracted, it was a naked fraud. This statement 
is enough to show, without argument, that the amendments 
change the whole character of the bill, and vitally affect the 
rights of the defendant on the trial. If amendments like these 
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are admissible, after the defendant has answered, replication 
filed, and the evidence not only prepared, but adduced, I repeat, 
I do not see how a defendant in Equity is benefited by any of the 
rules of pleading. 

[3.] The counsel for the defendant requested the Court to in- 
struct the Jury, “‘ That if they believed, from the evidence, that 
the sale by the Sheriff was made in pursuance of an agreement 
made between the complainant and defendant, that it was not 
fraudulent as to the complainant,” which he declined to do. 
This, we think, was error. The bill, as we have seen, charges 
a fraud in the sale, and that fraud is the ground of the demand 
that the sale be decreed to be null and void, and the Sheriff’s 
deeds be delivered up to be cancelled. It was clearly competent 
for the defendant to disprove the allegations of fraud in the sale. 
This he might do by proving that the sale was in pursuance of, 
and according to an agreement between himself and the com- 
plainant. If such an agreement was proven, and the sale pro- 
ven to have been according to it, it is very plain that the sale it- 
self was no fraud upon the complainant ; and so far as the com- 
plainant’s right of recovery depended upon that fraud, it would 
be effectually denied by the proof. It is a well understood max- 
im of the Common Law, that-no one can maintain an action for 
a wrong, where he has consented or contributed to the act which 
occasions the loss, volenti non fit tyuria. It was just this rule 
(for it is a rule) of the law, that the defendant requested might 
be given in charge to the Jury. Plowd.501. 4 Bing. 628,639, 
640. Browne’s Legal Maxims, 128, marg. p. 

[4.] The defendant requested the Court to instruct the Jury, 
“That although they might believe that a fraud was practiced 
by the defendant in said sale, yet if they should believe that the 
complainant was a participant in said fraud, that he had no right, 
in a Court of Equity, to be relieved against said fraud.” The 
Court refused so to instruct them, and this, also, we think was 
wrong. The ideaof a man’s participating in a fraud against 
himself, is absurd. Indeed, a willing assent to the act which 
is claimed to be a fraud, would divest it of that character, and, 
as we have seen, would deny to the party any right of action 
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thereon. The fraud contemplated in this desired instruction, is 
a fraud upon third persons. The agreement stated in the bill 
touching the sale of the lands, was, as the defendant expressed 
it, for the purpose of preventing any trouble in future from other 
contracts of the complainant. In consequence of this object, 
thus stated for the agreement, it was claimed to be void, as 
against the rights of creditors, and in contravention of the laws 
of the land. Whether it was or not, depended upon all the facts 
before the Jury, and the law applicable to them; and how far 
this question might affect the complainant’s right of recovery, 
taking the whole case together, we are not called upon to decide. 
The question for us is this—admitting that the Jury should be- 
lieve that the sale under the agreement was a fraud, perpetrated 
by the defendant upon third persons, and that complainant was 
@ participant in that fraud—is he entitled, in Equity, to relief from 
the consequences of the fraudto him? We are very clear that 
he is not. Complainants in Equity must come in, if at all, with 
clean hands. Equity will not permit him to allege his own mor- 
al turpitude, or his own violation of the law, as a ground of re- 
dress. If he is in pari delicto, the condition of the defendant is 
the best. 

If a contract is in violation of a public law, or of the policy of 
the law, and is executed, Equity will leave the parties as they 
are. It will not interfere to set the parties back where they 
were at the beginning. If one has got the advantage, he will 
be allowed to retain it; and if the other applies to Chancery for 
relief, he will be turned away. ‘That isthis case. If this agree- 
ment was a fraud upon the rights of third persons, it being vio- 
lative of a public law, and being consummated by the sale, the 
complainant being a party to it, and thereby a participant in the 
fraud, is not entitled to relief in Equity. If, however, the con- 
tract or agreement remains unexecuted, and one party goes into 
Equity to enforce it, the defendant may defend against it upon 
the ground of its being against the law, not because the law re- 
gards his rights, but because of public policy. This he may do, 
both at Law and in Equity. Such, I believe, is the whole doctrine 
upon this subject. See it discussed by this Court at large, in 
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Adams vs. Barrett, 5 Geo. Rep. 406, and in Howell, adm’r, vs. 
Fountain and others, 3 Kelly, 176. 

The defendant requested the Court to instruct the Jury, “That 
although they might believe that the sale ought to be set aside, 
yet the complainant had no right to recover damages for injuries 
done to property, or for houses removed from the same, because 
he had set up no claim in his bill to such damages,” which was 
refused. This refusal, we believe, also, to be error, and so ad- 
judge it; and for the single reason stated in the request, to wit: 
because the complainant does not, in his bill, set up any claim to 
damages on account of injuries done to the property, or on ac- 
count of the removal of houses from the premises. 

Every material fact to which plaintiff expects to offer evidence 
ought to be stated. The complainant cannot, in his proof, go 
out of the allegations in his bill, and of course he is entitled to 
no decree for that which is not established by proof. We have 
looked carefully through the bill, and find no allegations under 
which he can prove damages done to the property, or damages 
for removing houses. No such injuries or removals are charged 
upon the defendant. The prayers, however general or numer- 
ous, cannot authorize a decree outside of the case which the bill 
makes. 1 Bro. Ch. R. 94. 6 Johns. R. 595. 3 Swanst. 472. 
3 P. Wms.276. 2Atk.96. 11 Vesey, 240. Story’s Eq. Plead. 
§28. 

[5.] Itis claimed that the Court erred in instructing the Jury, 
“That to entitle the complainant to relief against the payment 
of usury, it was not incumbent on him to make a tender of prin- 
cipal and lawful interest, due on the money borrowed, or to bring 
the money into Court, provided it was a matter of calculation to 
ascertain whether the principal and interest had or not been 
paid.” We are not satisfied with the allegations in this bill, re- 
lative to the payment or offer to pay of the principal and lawful 
interest. A party to a usurious contract is not entitled to re- 
lief, in Equity, against the usurious interest, unless he pays, or 
offers to pay the principal and lawful interest. This is the rule. 
In cases where he has paid the whole of the principal and lawful 
interest, and distinctly avers that fact, and that he is ready and 
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willing to pay the balance, if any is due, he must be entitled to 
relief. But the complainant in this bill does not make clearly 
and distinctly these averments. He does not, with sufficient dis- 
tinctness, offer to pay, or avow his readiness and willingness to 
pay whatever of principal and lawful interest remains unpaid, if 
any is found unpaid. In the amendment to the bill made in 
1846, he says, “ Your orator farther states, that he has paid to 
said Lewis Peacock all that is reasonably and legally due on the 
aforesaid note and mortgage, and that the same ought to be de- 
livered to be cancelled, and further states, that if said debt is 
not fully paid, that your orator is ready and willing, and herewith 
offers to pay to said Lewis Peacock whatever balance is really 
and legally due him.” The averment is, first, that he has paid 
all that is reasonably and legally due on the note and mortgage. 
There is no such rule in Equity, as that a party shall pay what 
is reasonably due, before he is entitled to relief. Who is to judge 
of what is reasonably due? The complainant himself in the first 
instance. Upon that averment, it is clear that he is not entitled 
to relief. He farther says, that he has paid all that is reasonably 
and legally due. Legally leaves the matter still indefinite. 
What is due in the contract, at Law, is the principal only. There 
is a fixed rule on this subject in Equity, which is, that he must 
pay the principal and lawful interest, or tender it, and aver his 
willingness to pay it. He must come up to this rule. The other 
averment is obnoxious to the same exception. He says, if he 
has not fully paid the debt, he is ready and willing, and offers to 
pay whatever balance is really and legally due. Before, in our 
judgment, he is entitled to relief in this case, he must aver that 
he has paid the principal and lawful interest due on the note, 
and if principal and lawful interest are not paid, he is ready and 
willing, and offers to pay whatever balance of principal and lawful 
interest remains unpaid. Any requirement short of this would 
enable parties to evade the general rule. 1 Fond. Eq. 6.1, ch. 1, 
§3, note h. 4 Bro. Ch. R. 436. 1 Johns. Ch. R. 367. 5 Ib. 
142, 73,74. Story’s Eq. Jurisp. §301. 
[6.] The Court was farther requested to instruct the Jury, 
“That the allegations and admissions in complainant’s bill are 











150 SUPREME COURT OF GEORGIA. 





Peacock vs. Terry. 





evidence against him,” which he declined to do, but instead, in- 
structed them, “ That in this case the defendant had denied the 
allegations in the bill, and, therefore, they were no evidence for 
either party.” Theruleas to the force and effect of the allega- 
tions made by the complainant is this: facts alleged, positively, 
are constructive admissions in favor of the defendant, of the 
facts so alleged, and, therefore, need not be proven by other evi- 
dence. The plaintiff by introducing them in his bill, and mak- 
ing them a part of the record, precludes himself from disputing 
their truth, whether they be true or false. The allegations and 
admissions of the complainant’s bill are, therefore, evidence 
against him. The Court does not controvert this general rule, 
but holds that, in this case, they are not evidence for either party, 
because denied by the defendant. However, it may be true that 
such a denial, by the defendant, would seem to neutralize the ef- 
fect of the allegations and admissions, still it is true that the com- 
plainant is bound by them—he cannot dispute their truth—nor 
can he prove and recover but according to them—they being ta- 
ken as true. He cannot prove and recover according to a case 
inconsistent with the case he has made upon the record, and in 
this light they are to be regarded by the Jury. 2 Daniel’s Ch. 
Prac. 974. Gresley’s Eq. Evid. Am. edit. 8, 9. 

The Court instructed the Jury, that those parts of the bill 
stricken out by the amendment, were not to be regarded by 
them. ‘That ‘was proper as the case stood after the amendments. 
Believing, as we do, that the amendments were improperly made, 
the bill is to be regarded as though no amendments had been 
made. 

Let the judgment be reversed. 








